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STATE OF MAINE

Citizen Trade Policy Commission

Representative Dave Camp, Chair
House Ways and Means Committee
1102 Longworth House Office Building
Washington D.C. 20515

April 16, 2014
RE: Comments on President Obama’s Trade Policy Agenda
Dear Chairman Camp and Committee Members,

The Maine Citizen Trade Policy Commission (CTPC) is established in Maine State Law *“..to assess and
monitor the legal and economic impacts of trade agreements on state and local laws, working conditions
and the business environment; to provide a mechanism for citizens and Legislators to voice their concerns
and recommendations; and to make policy recommendations designed to protect Maine's jobs, business
environment and laws from any negative impact of trade agreements.” In seeking to fulfill its statutory
mandate, the Commission voted unanimously during its meeting of March 31, 2014 to submit this letter
to you indicating our strongly held concerns regarding President Obama’s Trade Policy Agenda. In
particular, our comments will address the following topics: the President’s proposal for Trade Promotion
Authority, the Trans-Pacific Partnership (TPP) and the Transatlantic Trade and Investment Partnership
(TTIP).

Trade Promotion Authority

Over the past several years, the CTPC has devoted considerable attention to the past use of “Fast Track
Authority” and has reviewed the current version of Fast Track as represented in the Bipartisan
Congressional Trade Priorities Act of 2014 put forward by the Finance and Ways and Means Committees.
After a careful review of all the factors that surround this topic, the CTPC has consistently opposed the
approach represented by past trade promotion authority and has concluded that the current proposal does
not sufficiently address our concerns.

The views of the CTPC and of the Maine Legislature concerning trade promotion authority are
expressed clearly in the 2013 Joint Resolution which was sponsored by the CTPC chairs. Specifically,
this Resolution states that the current process of trade policy consultation with U.S. states by the Federal
Government “fails to provide a way for states to meaningfully participate in the development of trade
policy, despite the fact that trade rules could undermine state sovereignty”” and urges the President, the
USTR and Congress to “seek a meaningful consultation system that increases transparency, promotes
information sharing, allows for timely and frequent consultations, provides state-level trade data
analysis, provides legal analysis for states on the effect of trade on state laws, increases public

Citizen Trade Policy Commission
c/o Office of Policy & Legal Analysis
State House Station #13, Augusta, ME 04333-0013 Telephone: 207 287-1670
http://lwww.maine.gov/legis/opla/citpol.htm



participation and acknowledges and respects each state's sovereignty”.

The CTPC favors a middle ground approach to congressional consultation and approval which
provides for adequate congressional review while at the same time allows the USTR the necessary
flexibility to negotiate complicated international trade treaties like the TPP and the TTIP. The pending
trade promotion authority proposals do not achieve this standard. This Resolution (HP 1129) was passed
unanimously by the Maine Legislature and can be referenced in its entirety at the following address:
http://www.mainelegislature.org/legis/bills/getPDF.asp?paper=HP1129&item=1&snum=126

Trans-Pacific Partnership (TPP)

The CTPC has also spent a great deal of time learning about the TPP and monitoring the progress of the
treaty as negotiations near completion. The CTPC has serious reservations about several provisions of the
TPP, to the extent that we can know about the details of this agreement, which is being negotiated in
secrecy and the text of which remains confidential. In particular, we have raised concerns about
provisions that would greatly reduce or eliminate footwear tariffs; procurement provisions that may bind
state and local governments without their consent; provisions that interfere with the State’s authority to
protect the public health by regulating tobacco; provisions that threaten the continued availability of
reasonably priced pharmaceuticals; and the overall threat to the sovereignty of state legislative and
judicial authority represented by the use of Investor State Dispute Settlement (ISDS) mechanisms.

Footwear Tariff Reductions. The tariff reductions proposed by Vietnam within the TPP could
dramatically affect the domestic production of rubber and plastic footwear to the extent that such
production would in all likelihood disappear. Maine continues to have three footwear manufacturing
facilities that are critically important to the continuation of our already much-reduced manufacturing base.
We need the jobs in these factories-- that's the bottom line. Maine lost 32,196 manufacturing jobs (or 38.6
percent) from 1994-2011, according to Bureau of Labor Statistics figures. This figure is for total
manufacturing employment, so it takes into account both jobs created by exports and jobs displaced by
imports, among other causes of net job change. There is no question that many of these job losses, indeed
a majority, are trade-related. Federal figures show that 21,101 workers were certified as having lost their
job due to imports or offshoring under the Trade Adjustment Assistance (TAA) Program. This program
has stringent rules and by no means reflects the complete picture of job losses related to free trade
agreements.

It is critical that we stop these job losses and maintain tariffs that after all, reflect the differences in
working conditions, environmental rules, and wage costs in Vietnam and other TPP countries such as
Malaysia. These countries are already expanding their share of U.S. manufacturing without reducing
tariffs.

Tobacco Controls. The CTPC is required to conduct a biennial assessment of the impacts of international
trade treaties on Maine. With regards to tobacco controls within the TPP, the 2012 CTPC Assessment
concluded that:

If TPPA chapters follow the model of existing free trade agreements (FTAS), tobacco companies
could use several of them to undermine or challenge tobacco controls. The chapters include:

1. Investment — would give greater rights to foreign investors to challenge regulations
outside of domestic courts. PMI is using investor rights to seek compensation for
“indirect expropriation™ of its trademarks by Uruguay and Australia.

2. Intellectual property — would provide (as proposed by the United States) a new right to
use elements of trademarks (e.g., non-origin names that refer to a place like Salem and
Marlboro).
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3. Cross-border services — would expand the number of laws covered by trade rules that
limit regulation of tobacco-related services such as advertising, distribution and display
of products.

4. Regulatory coherence — would create obligations to involve tobacco companies
(““stakeholders™) in policy-making, which could undermine an FCTC obligation to limit
the influence of tobacco companies.

5. Tobacco tariffs — would reduce tariffs to zero (as proposed by the United States) for a
range of tobacco products. Several TPPA countries have relatively high tobacco tariffs,
which inhibit expansion by international tobacco companies.(page ii)

A complete copy of the 2012 CTPC Assessment can be viewed at the following location:

http://www.maine.qgov/leqgis/opla/CTPC2012finalassessment.pdf

As a follow-up to the findings of the 2012 CTPC Assessment, the CTPC sent a letter dated August 1,
2012 to USTR Ron Kirk, which summarized our concerns about the potential treatment of tobacco in the
TPP. The following excerpt from that letter, which was reasserted in a letter to Ambassador Michael
Froman dated August 22, 2013, continues to represent our viewpoint:

o We favor a complete “carve out™ of tobacco from the trade provisions of the TPPA; in other
words, we would prefer that any regulations or laws pertaining to tobacco be completely
excluded from the TPPA. The CTPC believes strongly that the efforts of individual nations to
control tobacco and combat its adverse health effects should not be interfered or impeded in any
way by provisions of the TPPA or any other international trade agreement;

e Absent a complete ““carve out” of tobacco from the TPPA, we favor an approach which modifies
the purported compromise proposal being made by the USTR; more specifically, the CTPC
favors an approach which ensures that all federal and state laws and regulations pertaining to
tobacco regulation are not subject to jurisdiction under the TPPA and further that any tobacco-
related provisions of the TPPA embrace an approach which minimizes potential litigation be it
through local, state or federal court and the possible use of ‘investor-state” dispute settlement
systems; and

e Finally, the CTPC requests that the USTR develop a clear public statement on the specifics on the
specific elements of a tobacco-related provision, as they are proposed by the USTR for
consideration as a part of the TPPA.

A complete copy of the text of this letter can be viewed at:
http://www.maine.gov/legis/opla/ctpctobaccotradeletter.pdf

Access to Affordable Medicines. The continued availability of affordable pharmaceuticals as a topic
within the TPP remains of grave concern. Recently, in a letter to Ambassador Froman dated February 24,
2014, we stated: “The CTPC has never supported including pharmaceutical reimbursement provisions in
any trade agreement... because these provisions reduce access to affordable medicines and insert policy
into trade agreements that is best left to domestic regulation.” This letter may be accessed online here:
http://www.maine.gov/legis/opla/CTPCpharmaceuticalslettertoUSTR.pdf . The CTPC has yet to receive
any response to this letter.

The 2012 CTPC Assessment concluded that “After years of consultation with the drug companies, USTR
has proposed a Health Annex for the TPPA that requires reimbursement programs to shift to ““market-
derived” pricing rules and procedures that give drug companies an opportunity to litigate against the
programs that are now working to contain costs. The proposal is drawing fire as a boon to drug
companies that are seeking to roll back cost-containment in other countries and foreclose reforms in the
United States. (page iii).
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The CTPC continues to endorse the reservations that we stated in an August 1, 2012 letter sent to USTR
Ron Kirk about pharmaceutical pricing:

e CTPC members voted to cite previous communications to the USTR regarding the treatment of
pharmaceuticals in international trade treaties. In particular, we have also enclosed a letter
dated February 12, 2010 which was addressed to Ms. Jennifer Choe Groves within the USTR. In
that letter, the CTPC:

0 Voiced its support for evidence-based reimbursement decisions to restrain
pharmaceutical prices;

0 Endorsed the continued state use of Preferred Drug Lists to also reduce pharmaceutical
prices; and

0 Opposed any promotion of international restrictions on domestic pharmaceutical pricing
programs.

o More specifically, the CTPC is unanimous in our support for the inclusion of a footnote in the
TPPA and other trade agreements which ““carves out” federal reimbursement programs such as
Medicaid, 340 B and Medicare Part B;

o The CTPC also voted unanimously to support provisions in the TPPA and other international
trade agreements which emphasize, allow for and encourage the overall affordability of
pharmaceuticals in each affected country; and

e Finally, the CTPC requests that the USTR develop a clear public statement on the specific
elements of a pharmaceuticals-related provision, as they are proposed by the USTR for
consideration as a part of the TPPA.

The complete text of the August 1, 2012 letter can be viewed at:
http://www.maine.gov/legis/opla/CTPCpharmaceuticalstradeletter.pdf)

Procurement. The CTPC has taken the position that U.S. states, as sub-central entities, should be
explicitly excluded from any procurement provisions in trade agreements. Maine has comprehensive rules
governing its own procurement policies, including recycled content standards for various products to
promote reuse and recycling, and a Purchasing Code of Conduct requiring certification of “sweat free”
labor practices for suppliers of apparel, textiles and footwear, pursuant to 5 MRSA Section 1825-0O. A
2009 Maine law provides that the Governor may not unilaterally bind the state to any trade agreement,
including procurement provisions, but must consult with the CTPC and the Maine International Trade
Center, and receive legislative authorization to enter into the trade agreement. The 2012 Assessment
referenced above analyzes potential TPP procurement provisions at p.29-33, and our position on the TPP
and procurement remains unchanged from that stated in our August 1, 2012 letter to Ambassador Kirk.
That letter can be accessed here:_http://www.maine.gov/legis/opla/CTPCprocurementtradeletter.pdf

Transatlantic Trade and Investment Partnership (TTIP)

Most of the concerns held by the CTPC previously expressed in these comments also apply to the TTIP.
To briefly reiterate, we are opposed to any lessening in the availability of reasonably priced
pharmaceuticals, trade-based threats to existing and future state and federal tobacco health laws and
regulations, procurement provisions that bind state entities without consent, and the serious threat to
national and state sovereignty posed by the inclusion of ISDS mechanisms in the TTIP.

Investor-State Dispute Settlement. The CTPC recently articulated its concerns about the potential
inclusion of ISDS in TTIP in a letter to Ambassador Froman dated February 24, 2014, and called for
greater transparency and a period of public consultation about the inclusion of ISDS provisions in Free
Trade Agreements including the TTIP:
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As you know, concerns about overbroad investor protections, and about the ISDS process in
particular, are long-standing. ISDS provides foreign investors the right to bypass domestic
courts (including constitutionally-created Article 111 courts) and challenge the U.S. government
directly before an international arbitration tribunal; a right that home-grown investors do not
share. The ISDS panels are neither democratically selected nor accountable to any public- nor
are they required to consider basic principles of U.S. law (such as sovereign immunity or the
"rational basis" standard), nor must they weigh the public interest against the alleged violation of
an investor's rights. Under this system, the U.S. government can only be a defendant (the
investor takes on no corresponding responsibilities), and even when the U.S. government "wins,"
the U.S. people lose because valuable government resources (an average of $8 million a case)
are expended to defend these often meritless claims.

A complete copy of this letter can be viewed at:
http://www.maine.gov/legis/opla/CTPC%20letter%201SDS%20t0%20USTR. pdf

Regulatory Harmonization. In addition, we have a particular concern with proposed regulatory
harmonization and effectively, preemption of state regulations including environmental laws, under the
investment chapter of TTIP. To the extent the TTIP seeks to harmonize regulations, it is essential that
regulations are harmonized upward. Further, governments — including U.S. state governments that in our
federalist system share environmental regulatory authority with the federal government — must have the
flexibility to develop more ambitious environmental policies in the future. Unfortunately, European
Union negotiators and many U.S. industries have explicitly targeted state regulations for preemption in
TTIP, and have publicly asserted their intent to use this trade agreement to drive a deregulation agenda.

As discussed above, the potential for “investor-state” provisions in the TTIP raises particular concerns for
the ability of states to protect the environment and natural resources. We know from the implementation
of the North American Free Trade Agreement (NAFTA), and its investor-state dispute provisions, that
corporate challenges under the investment chapter are frequently focused on environmental regulations
and policies. Past and current WTO and NAFTA cases against Canadian provinces and U.S. states have
included challenges to zoning and regulation of mining, renewable energy policy including local content
requirements, regulating toxics in groundwater, and water pollution permitting — all subjects over which
state governments have jurisdiction.

Local Agriculture and Food Initiatives. The State of Maine and many local governments have
proactively promoted “Buy local” and “Maine Made” programs including Farm to School, Farm to
Hospital and other initiatives aimed at sourcing healthy, local and regional foods into institutions as a way
of enhancing nutritional and other health outcomes for consumers, supporting local economies, and
improving farm profitability. The CTPC is concerned that proposals being advanced in the TTIP
negotiations could restrict or even eliminate criteria that favor local or regionally-grown foods as
“localization” barriers to trade. The CTPC opposes any provisions in the TTIP that would limit
preferences in public procurement programs for healthy, locally grown foods, and communicated its
concerns to Ambassador Froman in a recent letter dated February 24, 2014, which may be read in its
entirety here: http://www.maine.gov/legis/opla/CTPCprocurementlettertoUSTR.pdf

To follow up on these concerns, for its 2104 Trade Assessment, the CTPC is commissioning a report to
be jointly conducted by the Institute for Agriculture and Trade Policy and the Maine Farmland Trust on
the potential impact of procurement and other provisions on our agriculture policies. The CTPC notes that
the EU has been clear in the TTIP negotiations about its intention to preempt state laws that are stricter or
different from federal law, and also that the EU seeks to bind states through the procurement chapter. The
CTPC opposes that proposal and believes that decisions on whether to bind states on procurement should
be left to the individual states.
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Finally, additional perspectives on other trade topics that are prominently mentioned in President
Obama’s 2014 Trade Agenda are included as Exhibit lin the attached testimony about the TTIP provided
by CTPC Co-Chair Representative Sharon Anglin Treat to the USTR in May of 2013. These trade topics
include opinions on investment, services and regulatory coherence, insurance, environmental protections,
and access to health care. The perspectives provided in this testimony reflect the current viewpoints of the
CTPC.

Thank you for the opportunity to present our viewpoints on President Obama’s Trade Agenda. Please feel
free to contact us with any questions that you may have.

Sincerely,

Senator Troy Jackson, Chair Representative Sharon Anglin Treat, Chair
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John Palmer

John L. Patrick
Cynthia Phinney
Paul Volckhausen
Joseph Woodbury
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Linda Pistner
Barbara VanBurgel

Curtis Bentley, Legislative Analyst

STATE OF MAINE

Citizen Trade Policy Commission
April 16, 2010

The Honorable Christopher J. Dodd, Chairman
Committee on Banking, Housing, & Urban Affairs
United States Senate

448 Russell Senate Office Building

Washington, DC 20510

Re: Restoring American Financial Stability Act of 2010
Dear Senator Dodd:

We are writing on behalf of the Maine Citizen Trade Policy Commission which by unanimous
vote today expressed its strong opposition to the Office of National Insurance (ONI), created by
Title V, Subtitle A of the Restoring American Financial Stability Act of 2010 (Chairman’s Mark,
Senate Standing Committee on Banking, Housing, & Urban Affairs). Subtitle A would establish
a new federal bureaucracy (ONI) and give one person the power to invalidate state insurance
laws that are perceived as “inconsistent with” international agreements.

We are concerned that this legislation bypasses the trade negotiation and implementation process
and vests in one person in the Treasury Department the power to preempt validly enacted state
laws — without waiting for a specific allegation of a trade violation, and based on a vague and
expansive definition of potentially affected trade agreements. All of this would be done without
any of the protections provided by the U.S. Constitution when international treaties are
negotiated and Congress preempts state law. Disturbingly, even a treaty that has been submitted
for ratification and defeated could be considered an “agreement” with preemptive force.

The Maine Citizen Trade Policy Commission (CTPC) is a bipartisan commission established in
2003 to assess and monitor the legal and economic impacts of trade agreements on state and
local laws, working conditions and the business environment, and to make policy
recommendations to the Legislature and the Governor concerning the impact of trade agreements



and trade-related policies. In our view, the preemption provisions of Subtitle A reach well
beyond the scope of current trade policy and constitute an unprecedented intrusion into matters
reserved to the states.

We are cognizant that international agreements can have an impact on state policies, and indeed
the CTPC has an advisory role within Maine to insure that policy makers are aware of the
parameters of trade policy. Subtitle A goes well beyond any trade policy we are aware of and
vests within one agency employee the power to sweep aside state insurance laws regulating
purely domestic markets, such as licensing laws or laws requiring the use of U.S. statutory
accounting principles. Any “international insurance agreement” with a foreign government or
regulatory entity (even a non-governmental entity) could be used by this federal employee as the
rationale for an action to preempt state-based standards, overturning the actions of state
legislatures without resort to the courts or to international trade dispute resolution tribunals.

We urge you to strike the preemption provisions and the authority given to Treasury to negotiate
and enter into new international insurance agreements in Title V, Subtitle A.

Thank you for your consideration.

Sincerely,

Senator Troy Jackson, co-chair Representative Peggy Rotundo, co-chair

cc:
Senator Susan M. Collins

Senator Olympia J. Snowe

Senator Harry Reid

The Honorable Michael Michaud

The Honorable Chellie M. Pingree

Mila Kofman, Superintendent of Insurance
Janet Mills, Attorney General
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STATE OF MAINE

Citizen Trade Policy Commission

February 17, 2010

Jennifer Choe Groves

Senior Director for Intellectual

Property and Innovation and Chair of the Special 301 Committee
Office of the United States Trade Representative

Re: Submission of Written Testimony and Notice of Intent to Testify at a Public Hearing
Concerning the 2010 Special 301, Docket #USTR-2010-0003

Dear Ms. Groves:

On behalf of the Maine Citizen Trade Policy Commission (CTPC or Commission), we
write to oppose the recent and disturbing expansion of the Special 301 report into the realm of
disciplining countries for implementing effective and non-discriminatory pharmaceutical pricing
policies. This letter, and our request to testify orally at the hearing that will be held in on
Wednesday, March 3, 2010, is pursuant to the unanimous vote of the Commission at our January
8, 2010 meeting.

The Maine Citizen Trade Policy Commission was established by the Legislature in 2003
to assess and monitor the legal and economic impacts of trade agreements on state and local
laws, working conditions and the business environment; to provide a mechanism for citizens and
Legislators to voice their concerns and recommendations; and to make policy recommendations
designed to protect Maine's jobs, business environment and laws from any negative impact of
trade agreements. We have members representing the Maine House of Representatives, and
Senate, the Maine International Trade Center, various state agencies, and members affiliated
with citizen constituencies including small businesses, manufacturers, labor, environmental
organizations, and small farmers.



Pursuant to our statutory mission, we have included a focus on health policy and trade
issues, including pharmaceutical policy and in particular, the impact of that policy on Medicaid
implementation and costs in the state. Our membership is determined by statute and includes a
health professional. We have previously written to the U.S. Trade Representative concerning
carving out Medicaid from free trade agreement provisions relating to pharmaceuticals.
Legislative members of the commission have also met with USTR staff on these issues, and we
were gratified that the Korea FTA included a footnote recognizing the role of the states
implementing and paying for Medicaid and explicitly carving out these state programs.

Despite this past advocacy and the at least tacit recognition by the USTR that when trade
agreements address pharmaceutical policy, there can be unintended and deleterious
consequences for state health policy and access, it appears that the USTR has nevertheless
embarked on an even broader effort to promote a new international trade framework to restrict
domestic regulatory responses to excessive pricing by monopoly pharmaceutical suppliers.

This new direction concerns us greatly, because it will increase state health care costs and
significantly reduce access to health care. The timing of this initiative is particularly
questionable given the multi-million dollar deficits in state Medicaid budgets caused by the
ongoing worldwide recession. The consequence of its implementation will be to reduce access
to affordable health care at the very time the Administration is pushing for universal health
coverage in partnership with the States.

Maine relies on evidence-based reimbursement decisions to restrain pharmaceutical
prices. Like other states, Maine uses a wide variety of regulatory tools and policies to control
excessive pricing by medicine suppliers. These are often the same tools used by foreign
governments that USTR lists as “unreasonable” under Special 301 and has sought to restrict or
eliminate in recent trade agreements. One of the most important of these state mechanisms is the
Preferred Drug Lists (PDLs) in the Medicaid program.

More than forty states use PDLs for Medicaid and other programs. These are programs
that, like those in other countries, use the bulk purchasing and reimbursement power of
governments to pressure drug companies to accept steep reductions in their reimbursement prices
as a condition for gaining preferred access to a large market. The industry calls these “price
controls,” governments call them “negotiation.” Regardless, these are the same tools that USTR
for several years has been highlighting as in need for a new international standard setting
exercise to restrict domestic policy options.

Use of PDLs by Maine and other U.S. states has resulted in tremendous savings;
eliminating or restricting this tool will have serious negative repercussions. The prices paid
by the state of Maine for prescription drugs in its Medicaid program average around 50% of the
“Average Wholesale Price” (AWP) as a result of both the federal Medicaid rebate, rebates
through the state’s supplemental rebate program, and a tiered PDL. The state also has improved
its bargaining power while maintaining this basic approach by expanding the size of its



purchasing pool. At a time when brand-name drug prices and spending has increased in the
double digits over a decade, Maine has been able to keep its drug spend relatively flat.

Maine’s approach to drug pricing is consistent with the approach taken in the majority of
states. Indeed, the President’s budget for 2008 specifically noted that Medicaid “allows states to
use [such] private sector management techniques to leverage greater discounts through
negotiations with drug manufacturers.”* Maine’s current Supplemental Budget as proposed by
Governor John E. Baldacci would already cut back on pharmaceutical access programs such as
Drugs for the Elderly,? a program initiated in the early 1970’s — the first such program in the
Nation — in an effort to balance the budget in light of reduced revenues due to the economy.

Although it is commonly posited by industry that foreign countries “free ride” on U.S.
pharmaceutical prices, U.S. governments that use policy tools that are similar to foreign
governments pay similar prices. The prices paid by state Medicaid programs or the Veterans
Administration hospitals, for example, are frequently lower than Canadian and European prices.
Similar tools are used by almost every bulk purchaser of drugs — including private insurance
companies, branches of the U.S. federal government and most other industrialized countries.

The Maine Citizen Trade Policy Commission opposes USTR’s promotion of
international restrictions on domestic pharmaceutical pricing programs. As noted above,
we are concerned about a recent and disturbing trend of the United States Trade Representative
using trade agreements and pressure, including through Special 301, to push for the international
regulation of domestic pharmaceutical reimbursement programs.

Maine and other states have repeatedly raised concerns about USTR’s recent use of Free
Trade Agreements with Australia and Korea to begin establishing international disciplines on
pharmaceutical pricing programs. In several submissions to USTR and Congress we have
warned that U.S. states already use the same tools that USTR was attempting to restrict abroad.
The Korea agreement included a radical provision appearing to allow industry appeals of
government pharmaceutical reimbursement decisions on whether they adequately respected the
“value” of patented pharmaceutical products. Such provisions, if applied to state pharmaceutical
pricing programs, would significantly hamper the operation of important public health programs.

The 2009 Special 301 Report contains additional evidence of USTR’s shift of its
negotiating priorities into the arena of restricting evidence based pricing programs. The Report
singles out Japan, Canada, France, Germany, New Zealand, Taiwan and Poland for
administering “unreasonable . . . reference pricing or other potentially unfair reimbursement
policies.” The Report further states that:

! Budget of the United States Government, FY 2008. Available at www.whitehouse.gov.
2 See information posted at: http://www.maine.gov/dhhs/mainerx/del.htm
3 See the 2004 Annual Report of the West Virginia Pharmaceutical Cost Management Council, available at

http://www.wvc.state.wv.us/got/pharmacycouncil/.



The United States also is seeking to establish or continue dialogues with
Organization for Economic Cooperation and Development (OECD)
members and other developed economies to address concerns and
encourage a common understanding on questions related to innovation in
the pharmaceutical sector.

It appears to the Commission that USTR is targeting the same policies that it has in the
past — i.e. innovative reimbursement policies that effectively restrain medicine pricing in a
manner similar to state preferred drug lists and other public policies. We oppose this use of
Special 301. The U.S. should not be negotiating for the limitation of programs abroad that are
the best practices in the field right now here at home

Finally, we are concerned that the actions of USTR threaten best practices needed
for health reform. Maine has been a leader in expanding access to health care for its residents
and identifying and implementing best practices to rein in excessive medical cost and promote
public health.* Pharmaceutical policy in the U.S. is a major component of health policy — and
costs — and is no less in need of reform. We spend more on pharmaceuticals than any other
country in the world. Maine and other U.S. states are effectively using policies to reduce costs
and promote public health by influencing prescribing decisions with evidence. As the federal
government continues working on health reform, we strongly urge that it learn from these
examples, and not allow its USTR to negotiate them out of existence.

Thank you for your consideration.

Yours sincerely,

Senator Troy Jackson, Chair Representative Margaret Rotundo, Chair

CcC: Ron Kirk, USTR
John Baldacci, Governor
Member of Maine’s Congressional Delegation

G:\Studies - 2010\CTPC letter to USTR 301 - 2-12-10.doc

* Initiatives include Dirigo Health, the Maine Quality Forum, increased transparency of medical pricing and quality
(including a first-in-nation web-based disclosure) and the Advisory Council on Health Systems Development which
just issued a draft report on payment reform. See http://www.maine.gov/governor/baldacci/policy/health_care.html



ORAL STATEMENT PRESENTED MARCH 3, 2010 BY MAINE REP. SHARON TREAT ON BEHALF OF THE MAINE
CITIZEN TRADE POLICY COMMISSION BEFORE THE USTR ON THE SPECIAL 301 REPORT

Good afternoon. | am Sharon Treat, a Maine State Representative and a member of the Maine Citizen Trade
Policy Commission (CTPC or Commission). | am here today representing the co-chairs of the Commission,
Senator Troy Jackson and Representative Peggy Rotundo, and the entire CTPC which voted has unanimously to
testify at this hearing and to oppose the recent and disturbing expansion of the Special 301 report into the
realm of disciplining countries for implementing effective and non-discriminatory pharmaceutical pricing
policies.

The Maine Citizen Trade Policy Commission was established by the Maine Legislature in 2003 to assess and
monitor the legal and economic impacts of trade agreements on state and local laws, working conditions and
the business environment; to provide a mechanism for citizens and Legislators to voice their concerns and
recommendations; and to make policy recommendations designed to protect Maine's jobs, business
environment and laws from any negative impact of trade agreements. We are bipartisan and have
membership representing the Maine House of Representatives and Senate, the Maine International Trade
Center, various state agencies, and citizen constituencies including small businesses, manufacturers, labor,
environmental organizations, and small farmers.

Our membership is determined by statute and includes a health professional. We have since our inception
included a focus on health policy and trade, including pharmaceutical policy and in particular, the impact of
that policy on Medicaid implementation and costs in the State. We have previously written to the U.S. Trade
Representative concerning carving out Medicaid from free trade agreement provisions relating to
pharmaceuticals.

Legislative members of the Commission have also met with USTR staff on these issues, and we were gratified
that the Korea FTA included a footnote recognizing the role of the states implementing and paying for
Medicaid and explicitly carving out these state programs.

Despite this past advocacy and the at least tacit recognition by the USTR that when trade agreements address
pharmaceutical policy, there can be unintended and deleterious consequences for state health policy and
access, it appears that the USTR has nevertheless embarked on an even broader effort to promote a new
international trade framework to restrict domestic regulatory responses to excessive pricing by monopoly
pharmaceutical suppliers.

This new direction concerns us greatly, because it will increase state health care costs and reduce access to
affordable health care at the very time the Administration is pushing for universal health coverage in
partnership with the States.

e Maine relies on evidence-based reimbursement decisions to restrain pharmaceutical prices. Like other
U.S. states, Maine uses a wide variety of regulatory tools and policies to control excessive pricing by
medicine suppliers. These are often the same tools used by foreign governments that USTR lists as
“unreasonable” under Special 301 and has sought to restrict or eliminate in recent trade agreements. One



of the most important of these state mechanisms is the Preferred Drug Lists (PDLs) in the Medicaid
program.

Use of PDLs by Maine and other U.S. states has resulted in tremendous savings; eliminating or restricting
this tool will have serious negative repercussions. The prices paid by the State of Maine for prescription
drugs in its Medicaid program average around 50% of the “Average Wholesale Price” (AWP) as a result of
the federal Medicaid rebate, additional discounts through the state’s supplemental rebate program, and a
tiered PDL. The state also has improved its bargaining power while maintaining this basic approach by
expanding the size of its purchasing pool. At a time when brand-name drug prices and spending has
increased in the double digits over a decade, Maine has been able to keep its drug spend relatively flat.

Maine’s approach to drug pricing is consistent with the approach taken in the majority of states, at least
40 of which rely on PDLs to bring drug prices down. Indeed, the President’s budget for 2008 specifically
noted that Medicaid “allows states to use [such] private sector management techniques to leverage
greater discounts through negotiations with drug manufacturers.”

Maine is already facing budget cuts resulting from revenue shortfalls caused by the ongoing worldwide
recession — cuts that will take spending back to 2004 levels and hit health care funding especially hard.
The current Supplemental Budget as proposed by Governor John E. Baldacci would cut back on
pharmaceutical access programs such as Drugs for the Elderly, a program initiated in the early 1970’s — the
first such program in the Nation — in an effort to balance the budget in light of reduced revenues. Any
measure that increases the prices we pay now for prescription drugs would further devastate our budget
and cause untold harm by cutting access to medicines.

The Maine Citizen Trade Policy Commission opposes USTR’s promotion of international restrictions on
domestic pharmaceutical pricing programs. As noted above, we are concerned that the USTR is using
trade agreements and pressure, including through Special 301, to push for the international regulation of
domestic pharmaceutical reimbursement programs. In several submissions to USTR and Congress we have
warned that U.S. states already use the same tools that USTR was attempting to restrict abroad. The
Korea agreement included a radical provision appearing to allow industry appeals of government
pharmaceutical reimbursement decisions on whether they adequately respected the “value” of patented
pharmaceutical products. Such provisions, if applied to state pharmaceutical pricing programs, would
significantly hamper the operation of important public health programs.

The 2009 Special 301 Report contains additional evidence of USTR’s shift of its negotiating priorities into
the arena of restricting evidence-based pricing. The Report singles out Japan, Canada, France, Germany,
New Zealand, Taiwan and Poland for administering “unreasonable . . . reference pricing or other
potentially unfair reimbursement policies.” The Report further states that:

The United States also is seeking to establish or continue dialogues with Organization
for Economic Cooperation and Development (OECD) members and other developed
economies to address concerns and encourage a common understanding on questions
related to innovation in the pharmaceutical sector.



It appears to the Commission that USTR is targeting the same policies that it has in the past —i.e.
innovative reimbursement policies that effectively restrain medicine pricing in a manner similar to
state preferred drug lists and other public policies. We oppose this use of Special 301. The U.S.
should not be negotiating to limit programs abroad that are the best practices in the health care
field here at home.

Finally, we are concerned that the actions of USTR threaten best practices needed for health
reform. Maine has been a leader in expanding access to health care for its residents and
identifying and implementing best practices to rein in excessive medical cost and promote public
health. In addition to our early adoption of PDLs to expand access to medicines and
implementation of pharmaceutical discount programs including Drugs for the Elderly and MaineRx
Plus, Maine has pioneered initiatives including the public-private Dirigo Choice insurance product,
the Maine Quality Forum, increased transparency of medical pricing and quality (including a first-
in-nation web-based disclosure) and the Advisory Council on Health Systems Development which
just issued a draft report on payment reform.

Pharmaceutical policy in the U.S. is a major component of health policy — and costs — and is no less
in need of reform. We spend more on pharmaceuticals than any other country in the world.
Maine and other U.S. states are effectively using policies to reduce costs and promote public
health by influencing prescribing decisions with evidence. As the Federal government continues
working on health reform, we strongly urge that it learn from these examples, and not allow its
USTR to negotiate them out of existence.
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SUMMARY

We write to oppose the recent and disturbing use of the Special 301 Report to discipline
effective and non-discriminatory pharmaceutical pricing policies. This shift, disturbing on its
face, is all the more concerning because it is evidently part of a broader effort by USTR to
promote a new international trade framework to restrict domestic regulatory responses to
excessive pricing by monopoly pharmaceutical suppliers. This agenda is not authorized by any
statute or administrative directive. And the agenda is incredibly unwise at a time when the U.S.
is struggling to find ways to restrain its own health costs. To the extent there are best practices in
the U.S., they are at the state governmental level and they follow the same basic policies and
principles of foreign countries that USTR seeks to discipline. Reciprocal enforcement of USTR
standards to state programs would obliterate the effectiveness of Medicaid pricing programs and
threaten the administration’s policy goal of reducing the cost of healthcare in this country.

States have repeatedly contacted federal officials opposing this radical agenda, as will be

further described below. In this Special 301 submission, State representatives appeal to the
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Obama administration to change course and halt the use of trade pressure or negotiations to
internationally regulate domestic drug pricing programs that do not violate any World Trade

Organization rule.

STATEMENT OF INTEREST

The National Legislative Association on Prescription Drug Prices' Working Group on
Trade helps states establish institutional mechanisms both to provide ongoing oversight over
trade policy, and to educate their citizenry and policy makers about the connection between
international trade policy and affordable prescription drugs. It is a comprised of state legislators,
trade and Medicaid experts, and representatives of state attorneys general. The Working Group
is co-chaired by Arizona State Senator Meg Burton-Cahill and Connecticut State Representative
Kevin Ryan.

The Vermont Commission on International Trade and State Sovereignty was established
by the Vermont General Assembly in 2006 to assess the legal and economic impacts of
international trade agreements on state and local laws, state sovereignty, and the business
environment. As part of this charge, the Vermont Commission closely examined the
transparency offered and public participation process utilized by the U.S. Trade Representative
(USTR) in the negotiation of trade agreements.

The Forum on Democracy and Trade’s mission is to support public officials engaged in
global trade debates. Forum participants work to ensure that U.S. trade policies are consistent

with, and deferential to, the principles of federalism as enshrined in the constitution.



ARGUMENT

A. States Rely on Evidence-Based Reimbursement Decisions to Restrain
Pharmaceutical Prices

Patents on medicines can create a particularly strong form of monopoly that, if left
impervious to regulations affecting pricing power, can lead to extraordinarily high prices that
harm social welfare. This is because medicines can be basic life necessities that few will do
without and because many purchasers are insulated from price exposure by forms of insurance.

State governments use a wide variety of regulatory tools and policies to restrain excessive
pricing by medicine suppliers. These are often the same tools used by foreign governments that
USTR describes as “unreasonable” in the Special 301 Report, and has sought to restrict or
eliminate in recent trade agreements.

Although it is commonly posited by industry that foreign countries “free ride” on U.S.
pharmaceutical prices, U.S. federal government agencies and state governments use policy tools
that are similar to foreign governments — and pay similar prices.' One of the most important tools
of states are Preferred Drug Lists (PDLs) in the Medicaid program. More than forty states use
PDLs for Medicaid and other local health programs. Similar tools are used by almost every bulk
purchaser of drugs — including private insurance companies, branches of the U.S. federal
government and most other industrialized countries. These programs use bulk purchasing and
reimbursement to pressure drug companies reduce prices as a condition for access to a large
market. PDLs are substantially similar to the programs in other countries that USTR and industry
criticize as unreasonable price controls.

Use of PDLs by U.S. states has resulted in tremendous savings:

! See The 2004 Annual Report of the West Virginia Pharmaceutical Cost Management Council, available at
http://www.wvc.state.wv.us/got/pharmacycouncil/.




* Jowa has saved $100 million dollars between 2005 and 2009. The state’s
Department of Human services reports that last year the state’s Preferred Drug
List delivered savings equal to 34.7% of its total drug budget.”

* Oregon reports saving 40% per prescription due to greater generic uptake
resulting from its use of a Preferred Drug List in 2009.’

*  From 2006 to 2007, discounts negotiated by private companies for Medicare Part
D were “substantially smaller” than those negotiated by state Medicaid programs,
resulting in costs 30% higher for Medicare.*

* Total Medicaid spending on pharmaceuticals decreased by 1.8% in 2007 (the
most recent year for which data is available), while at the same time drug
spending as a whole increased at a rate of 4.9%.

* The President’s budget for 2008 specifically noted that Medicaid allows states “to
use [such] private sector management techniques to leverage greater discounts
through negotiations with drug manufacturers.”

* According to the January 2003 annual report of the Office of Vermont Health
Access, spending on acid reducers, anti-inflammatory drugs, and opiate analgesics
dropped from $15.8 million to $12 million within 8 months of introducing the
Medicaid PDL. Vermont saved over ten percent of its prescription drug budget for
state employees ($2.8 million on total expenditures of $21.1 million) by

restructuring the benefit to include a PDL.’

The big difference between prices in the U.S. and prices in other countries is that we

currently have a large number of people who are not covered by any pooled purchasing plan and

% Jowa Department of Human Services, http://www.resultsiowa.org/humansvs.html (last visited Feb. 12, 2010).

* Oregon Prescription Drug Program Newsletter, Jan. 2010.

* Report of the U.S. House Committee on Oversight and Reform, Majority Staff, Medicare Part D: Drug Pricing
and Manufacturer Windfalls, July 2008, available at
http://www.cmhda.org/breaking news/documents/0807 Breaking%20News Medicare%20Part%20D%20report%2
Ohouse%200f%20reps%207-08.pdf .

* Micah Hartman, Anne Martin, Patricia McDonnell, Aaron Catlin, and the National Health Expenditure Accounts
Team National Health Spending In 2007: Slower Drug Spending Contributes To Lowest Rate Of Overall Growth
Since 1998, J. Health Affairs, 28(1), 246-61 (2009).

% Budget of the United States Government, FY 2008. available at
http://www.hhs.gov/asrt/ob/docbudget/2008budgetinbrief.pdf

7 Letter from Ginny Lyons and Kathleen Keenan, Vermont State Representatives, to US Congressional
Representatives. Apr. 18,2007.
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therefore are subject to un-negotiated retail prices at the pharmacy. These individuals pay the
highest prices for medicines, prices that have been estimated at between 58 and 118 percent more
for patented brand-name drugs than buyers in Canada and western European countries.®

The rational policy response to the pricing problem in the U.S. would be to study what
successful governments in the U.S. and abroad are doing to restrain excessive pricing and apply
those models here. Instead, USTR has been joining an industry campaign to obliterate successful
programs.

B. USTR Has Been Using Trade agreements and Special 301 to Promote

International Restrictions on Domestic Pharmaceutical Pricing Programs

Ambassador Kirk recently expressed his “support” for broadening the discussion of a
proposal by Pfizer to promote a new international trade agreement that would “discipline”
pharmaceutical reimbursement programs in the U.S. and abroad.” This statement is extremely
concerning to state officials, as have previous efforts of the past USTR to use trade agreements
to regulate domestic pharmaceutical pricing programs.

Two past Free Trade Agreements — with Australia and Korea — include chapters that
impose restrictions on pharmaceutical reimbursement programs. These were negotiated under a

lapsed Congressional mandate to “achieve the elimination of government measures such as price

¥ Victoria Colliver, U.S. Drug Prices 81% Higher than in 7 Western Nations/Study of Name Brands Shows Steep
Rise in Differential Since 2000, San Francisco Chron. (Oct. 29, 2004).

? See Testimony of Jeff Kindler, Pfizer CEO, before the Senate Finance Committee (Jul. 15, 2008), available at
http://media.pfizer.com/files/news/kindler_testimony_sfc_071508.pdf (last visited on Feb. 17, 2010). See also, A
Discussion with Prof. John Barton, sponsored by PIJIP (Feb. 19, 2009) available at
wcl.american.edu/pijip/go/barton (stating that the Pfizer proposal includes as “a trade goal the achievement of a
sector-specific trade agreement” that would ensure that high prices in wealthy countries subsidize lower prices for
some populations in poor countries. In the rich countries like the U.S., the agreement would impose internationally
binding restrictions on regulatory authority that would “ensure that pricing and reimbursement policies recognize
and reward innovation, and to set disciplines on government practices that undermine incentives for innovation.”
The proposal would also demand that wealthy country aid programs limit use of generic drugs and pay high prices
even for distribution in developing countries with no patent protections on the drugs).

5




2

controls and reference pricing.”'® Implementation of this negotiating principle to restrain
pharmaceutical price regulations was always highly controversial. The same guidance legislation
required that trade agreements respect the Doha Declaration on TRIPS and Public Health.'' The
Doha Declaration on TRIPS and Public Health requires USTR to protect the rights of all
countries to use TRIPS flexibilities to promote access to medicines to all, including the
flexibility to adopt regulations of excessive pricing and other abuses of the patent monopoly
power.'?

The bilateral FTA negotiated between the US and Australia included procedures for
industry to participate in and legally challenge pharmaceutical reimbursement programs. In the
2006 negotiation of the US - Korea FTA, negotiations broke down at one point with Korea’s
refusal to negotiate away a national “positive list” drug reimbursement formulary very similar to
state Medicaid preferred drug lists. Chapter 5 of the FTA ultimately included severe restrictions
on drug reimbursement programs, including an opportunity for industry to appeal drug
reimbursement decisions that do not “appropriately recognize the value of patented
pharmaceutical products.”"

State officials repeatedly warned USTR and Congress that the norms being pressed by

the U.S. in these pharmaceutical chapters would cripple state Medicaid programs.'* As the

919 U.S.C. § 3802(b)(8)(D). Expired, 2007

119 U.S.C. § 3802(b)(4)(C). Expired, 2007

'2 Cf. TRIPS Article 8 (stating that members may “adopt measures necessary to protect public health” and
specifically counsels that appropriate measures “may be needed to prevent the abuse of intellectual property rights
by right holders or the resort to practices which unreasonably restrain trade or adversely affect the international
transfer of technology.”); 2009 Report of the Special Rapporteur on the Right to Health, delivered to the General
Assembly, U.N. Doc. A/HRC/11/12 (Mar. 31, 2009) (noting that freedom to adopt regulatory price controls are an
important TRIPS flexibility), available at

http://www?2.ohchr.org/english/bodies/hrcouncil/docs/1 1session/A.HRC.11.12_en.pdf (last visited on Feb. 17,
2010).

Y Korea-US FTA, Art. 5.2(b)(i).

'* See Vermont State Senate Resolution J.R.S. 50 (urging USTR to “pursue an exchange of Interpretive notes” with
Australia to formally ensure state Medicaid programs would not be covered by Annex 2(c)); from Liz Figueroa and
Sheila Kuehl, California state Senators, to USTR in 2005; from National Legislative Association on Prescription
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administration recognized, U.S. Medicaid programs “are taking the same approach” as the
governments of Australia and Korea — “containing costs by scrutinizing prescription drugs,

particularly brand name drugs.”"

C. The 2009 Special 301 Report Continues USTR’s Promotion of
International Restraints on Pharmaceutical Reimbursement Programs

The 2009 Special 301 Report contains additional evidence of USTR’s radical shift of its
negotiating priorities into the arena of restricting evidence based pricing programs. The 2009
Special 301 Report singles out Japan, Canada, France, Germany, New Zealand, Taiwan and
Poland for administering “unreasonable . . . reference pricing or other potentially unfair
reimbursement policies.”

It is unclear what USTR is complaining about in these examples because, as in other
areas of the report, there is insufficient explanation, citation or description of any objective
standard accompanying the listing decisions. There are no allegations in the Report that any of
these policies violate most favored nation or any other WTO norm or bilateral agreement. Nor is
there an adequate explanation for how the programs fall under the statutory criteria for Special

301 review, a point explained more fully below.

Drugs May 2005 (warning about the dangers of the free trade agreement and asked for a binding interpretation that it
did not cover U.S. state programs); from Washington Governor Gregoire March 2006 (expressing concerns over the
FTA); from four Washington state legislators to the Washington State Congressional Delegation March 2006; Letter
from Meg Burton Cabhill, Arizona State Senator, and Kevin Ryan, Connecticut State Representative, to Members of
the House Ways and Means Committee Subcommittee on Trade, Mar. 18, 2007 (stating that legislators are
“extremely troubled by, and strongly oppose, USTR’s efforts to alter public reimbursement formularies in the Korea
FTA”); National Legislative Association on Prescription Drug Prices, Testimony before the Subcommittee on Trade
of the House Committee on Ways and Means, Mar. 20, 2007 (warning that the language applied to Medicaid
programs would “give pharmaceutical companies rights to block and delay implementation of the most important
and proven medicine cost-control tools available."); Letter from Ginny Lyons, Vermont State Senator, and Kathleen
Keenan, Vermont State Representative, to Senators Patrick Leahy and Bernard Sanders, and Representative Peter
Welsh, (Apr. 18, 2007) (asserting that “Vermont uses a similar ‘positive list’ approach [as Korea]”).

"> Thomas Jung, State Department Cable, Sept. 9, 2003, quoted in http://www.huffingtonpost.com/james-love/korea-
fta-negotiations-on_b_24929.html)
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Viewed against the background of past experience, states assume that USTR is targeting
the same policies that it has in the past — i.e. innovative reimbursement policies that effectively
restrain medicine pricing in similar ways as state preferred drug lists and other public policies.
We oppose this use of Special 301. The U.S. should not be negotiating for the limitation of
programs abroad that are the best practices in the field here at home.

D. USTR’s Advocacy of International Restrictions on Domestic
Pharmaceutical Pricing Policies will Limit U.S. Programs

1. USTRs Agenda Will Limit Effective Programs in the U.S.
In the past, USTR has explained that the requirements imposed through its agreements do

not apply to U.S. programs because of a host of technical interpretations and definitions.'® These
definitional carve outs have done little to assuage state concerns.'’ Trade agreements are
reciprocal by definition. It is foolhardy to think that USTR can negotiate deep restrictions in the
regulatory authority of other countries and not have the same programs in the U.S. affected.'®

Indeed, Ambassador Kirk has publicly expressed support for a broad debate on how trade policy

'° E.g., The Korea FTA only restricts pharmaceutical programs at the “central level of government,” and a footnote
to Article 5.8 states that “Medicaid is a regional level of government health care program in the United States, not a
central level of government program.” To avoid the successful VA program, the agreement was made applicable
only to “reimbursement” programs, not procurement.

'7 National Legislative Association on Prescription Drug Prices Working Group on Trade, Comments to USTR on
the Korea-US Free Trade Agreement, Sept. 15, 2009 (expressing concern about the inappropriate “use of trade
policy to create a new set of international norms” on pharmaceutical pricing) available at
http://www.reducedrugprices.org/read.asp?news=4264 (last visited on Feb. 17, 2010).

'8 See id., (stating “While USTR may view its efforts to push back against evidence based pharmaceutical pricing as
only affecting foreign countries, we view it as the use of trade policy to create a new set of international norms. The
branded pharmaceutical industry will eventually seek to apply these norms in the United States to the detriment of
access to affordable medicines in the US — whether through specific FTAs, or as part of a broader pharmaceutical
policy.”); Testimony of Kevin Outterson, Boston University Professor, before the U.S. Senate, Health, Education,
Labor & Pensions Committee: Hearing on Drug Importation: Would the Price Be Right? (Feb. 17, 2005)
(“[c]onsider the negotiations between USTR and the EU: we demand that they modify an important social policy,
universal access to care, and raise their drug prices to match our own. If they respond at all, it will be to call us
hypocrites, and to demand that we sacrifice our veterans, public health clinic patients, and Medicaid recipients in the
bargain.”).




could be used to set international standards to “discipline” pharmaceutical reimbursement
programs. '’
2. USTR’s Agenda Will Damage State “Re-importation” Policies
USTR efforts to discipline effective pricing programs in Canada and other advanced
pharmaceutical markets threaten state re-importation programs that facilitate parallel trade of
patented medicines. Vermont, Illinois, Rhode Island, Minnesota, Kansas, Missouri, Minnesota,
California, Wisconsin, and the District of Columbia allow their citizens to purchase
pharmaceuticals from Canada or other countries where direct to consumer prices are much lower
than in the U.S. These programs, which have saved millions of scarce health dollars, will be
ineffective if the U.S. forces other successful countries to abandon effective policies and raise
prices for needed drugs.
3. USTR is Threatening Best Practices Needed for Health Reform
This administration is committed to national health reform which relies on finding and
utilizing the best practices for restraining health costs through evidence based policies that
promote public health. Pharmaceutical policy in the U.S. is in sore need for such reform. We
spend more on pharmaceuticals than any other country in the world, in part because we
oversubscribe costly new medicines when they are not better, and are often much worse, that

cheaper alternatives. In U.S. states and in other countries policies are being used effectively to

¥ See Testimony of Jeff Kindler, Pfizer CEO, before the Senate Finance Committee (Jul. 15, 2008), available at
http://media.pfizer.com/files/news/kindler_testimony_sfc_071508.pdf (last visited on Feb. 17, 2010). See also, A
Discussion with Prof. John Barton, sponsored by PIJIP (Feb. 19, 2009) available at
wecl.american.edu/pijip/go/barton (last visited on Feb. 17, 2010) (stating that the Pfizer proposal includes as “a trade
goal the achievement of a sector-specific trade agreement” that would ensure that high prices in wealthy countries
subsidize lower prices for some populations in poor countries. In the rich countries like the U.S., the agreement
would impose internationally binding restrictions on regulatory authority that would “ensure that pricing and
reimbursement policies recognize and reward innovation, and to set disciplines on government practices that
undermine incentives for innovation.” The proposal would also demand that wealthy country aid programs limit use
of generic drugs and pay high prices even for distribution in developing countries with no patent protections on the
drugs).
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reduce costs and promote public health by influencing prescribing decisions with evidence.*’ The
idea is simple — the best drugs should be preferred, costs should be in line with effectiveness, not
market power. As the federal government continues working on health reform, it needs to learn
from these examples, not allow its USTR to negotiate them out of existence.'

E. USTR Lacks Statutory Authority to Promote Restrictions on Non-

Discriminatory Pharmaceutical Pricing Policies

The USTR lacks any statutory authority to pursue the limitation of foreign or US
pharmaceutical market regulation that restrains patented medicine pricing.

The Special 301 authorizing statute requires the identification of countries that lack
adequate intellectual property protection or that “deny fair and equitable market access to United
States persons that rely upon intellectual property protection.”** A traditional market access issue
might be a discriminatory regulation that unduly burdens foreign suppliers, e.g. a preference for
local IP-protected goods by national suppliers. However, the 2009 Special 301 report takes an
incredibly broad interpretation of “market access barriers,” extending it to “price controls and
regulatory and other barriers [that] can discourage the development of new drugs.””’

Policies that affect the “development of new drugs” are not market access issues. Neither
TRIPS nor any other international trade agreement places any restrictions on the non-

discriminatory operation of pharmaceutical price regulation, competition policy or other

regulatory program that may affect the price of drugs. This interpretation is too broad as a matter

20 Testimony of Meredith Jacob to the Illinois House Committee on Human Services, (Mar. 4, 2009); National
Physicians Alliance. The Sale of Physician Prescribing Data Raises Health Care Costs — The National Physicians
Alliance Calls for a Ban. Issue Brief. www.npalliance.org.; Michael Fischer & Jerry Avorn, Economic Implications
of Evidence-Based Prescribing for Hypertension: Could Better Care Cost Less, 291 JAMA 1850, 1854 (2004).

*! Letter from Sean Flynn and Maine State Rep. Sharon Treat, on behalf of National Legislative Association on
Prescription Drug Prices, to Sen. Baucus, Chairman of the U.S. Senate Finance Committee (Jan. 11, 2007),
available at wcl.american.edu/pijip/documents/NLARxLtrtoSenFinanceCommitee.pdf (last visited on Feb. 17,
2010).

2219 U.S.C. § 2242(a)(1)(B).

#2009 Special 301 Report.
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of law and of policy. USTR should not be, and lacks the statutory authority to, negotiate or
impose new international standards for medicine pricing policies.

There is no statutory requirement to use trade negotiating authority to restrict foreign
pricing programs. But the U.S. is still bound by its commitment to the Doha Declaration. When
interpreting any ambiguity in the statutory term “market access” in the Special 301 authorizing
statute, USTR should use the Doha Declaration and its human rights obligations as a guide,** and
avoid the use of trade pressure that will predictably threaten access to medicines for all. We
appeal to the Obama administration to change course and halt the use of Special 301 or other
trade initiatives to internationally regulate domestic drug pricing programs that do not violate

any World Trade Organization rule.

% See 2009 Report of the Special Rapporteur on the Right to Health, supra note 11, at 17 (defining the “need to have
strong pro-competitive measures to limit abuse of the patent system” as a human rights duty imposed by the
internationally recognized right to health).
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STATE OF MAINE

Citizen Trade Policy Commission
April 16, 2010

The Honorable Christopher J. Dodd, Chairman
Committee on Banking, Housing, & Urban Affairs
United States Senate

448 Russell Senate Office Building

Washington, DC 20510

Re: Restoring American Financial Stability Act of 2010
Dear Senator Dodd:

We are writing on behalf of the Maine Citizen Trade Policy Commission which by unanimous
vote today expressed its strong opposition to the Office of National Insurance (ONI), created by
Title V, Subtitle A of the Restoring American Financial Stability Act of 2010 (Chairman’s Mark,
Senate Standing Committee on Banking, Housing, & Urban Affairs). Subtitle A would establish
a new federal bureaucracy (ONI) and give one person the power to invalidate state insurance
laws that are perceived as “inconsistent with” international agreements.

We are concerned that this legislation bypasses the trade negotiation and implementation process
and vests in one person in the Treasury Department the power to preempt validly enacted state
laws — without waiting for a specific allegation of a trade violation, and based on a vague and
expansive definition of potentially affected trade agreements. All of this would be done without
any of the protections provided by the U.S. Constitution when international treaties are
negotiated and Congress preempts state law. Disturbingly, even a treaty that has been submitted
for ratification and defeated could be considered an “agreement” with preemptive force.

The Maine Citizen Trade Policy Commission (CTPC) is a bipartisan commission established in
2003 to assess and monitor the legal and economic impacts of trade agreements on state and
local laws, working conditions and the business environment, and to make policy
recommendations to the Legislature and the Governor concerning the impact of trade agreements



and trade-related policies. In our view, the preemption provisions of Subtitle A reach well
beyond the scope of current trade policy and constitute an unprecedented intrusion into matters
reserved to the states.

We are cognizant that international agreements can have an impact on state policies, and indeed
the CTPC has an advisory role within Maine to insure that policy makers are aware of the
parameters of trade policy. Subtitle A goes well beyond any trade policy we are aware of and
vests within one agency employee the power to sweep aside state insurance laws regulating
purely domestic markets, such as licensing laws or laws requiring the use of U.S. statutory
accounting principles. Any “international insurance agreement” with a foreign government or
regulatory entity (even a non-governmental entity) could be used by this federal employee as the
rationale for an action to preempt state-based standards, overturning the actions of state
legislatures without resort to the courts or to international trade dispute resolution tribunals.

We urge you to strike the preemption provisions and the authority given to Treasury to negotiate
and enter into new international insurance agreements in Title V, Subtitle A.

Thank you for your consideration.

Sincerely,

Senator Troy Jackson, co-chair Representative Peggy Rotundo, co-chair

cc:
Senator Susan M. Collins

Senator Olympia J. Snowe

Senator Harry Reid

The Honorable Michael Michaud

The Honorable Chellie M. Pingree

Mila Kofman, Superintendent of Insurance
Janet Mills, Attorney General



Sen. Troy Jackson, Chair
Sen. Stan Gerzofsky

Sen. Roger Sherman

Rep. Margaret Rotundo, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Sarah Adams Bigney
Carla Dickstein
Michael Herz
Michael Hiltz

John Palmer

John L. Patrick
Cynthia Phinney
Paul Volckhausen
Joseph Woodbury

Jane Aiudi
Malcolm Burson
Leslie Manning
Wade Merritt
Linda Pistner
Barbara VanBurgel

Curtis Bentley, Legislative Analyst

STATE OF MAINE

Citizen Trade Policy Commission

June 23, 2010

The Honorable Max Baucus The Honorable Charles E. Grassley
Chairman Ranking Member

Committee on Finance Committee on Finance

U.S. Senate U.S. Senate

Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Baucus and Ranking Member Grassley:

The Maine Citizen Trade Policy Commission is a bipartisan commission established in
2003 to assess and monitor the legal and economic impacts of trade agreements on state and
local laws, working conditions and the business environment, and to make policy
recommendations to the Legislature and the Governor concerning the impact of trade agreements
and trade-related policies.

The Maine Citizen Trade Policy Commission voted unanimously to express its strong
support of Congressional efforts to preserve jobs in Maine that are threatened as a result of some
foreign companies manipulating our tariff system to gain an unfair economic advantage over our
domestic manufacturers. If left uncorrected, this situation will encourage other foreign
manufactures to manipulate their products for the purposes of avoiding tariffs to which they
should be subject.

Genfoot, Inc. and New Balance are among the few remaining domestic shoe
manufacturers. New Balance employs roughly 1,000 individuals at their three manufacturing
facilities in Maine in skilled, middle class jobs that have brought a direct economic benefit to the
State of Maine during this time of high unemployment. The viability of this company has
depended on duty rates Congress adopted years ago on the recommendation of the U.S. Trade



Representative. These duty rates help level the playing field and are essential to the preservation
of jobs at this facility. However, some international manufacturers have found a way around
these tariffs by implanting a small amount of textile material onto the sole of their footwear
causing that footwear to be reclassified as a textile product subject to a lower duty rate.

We cannot afford to lose these valuable jobs in our state to unfair tariff practices
especially during this time of high unemployment. We strongly urge Congress to close the
loophole that allows importers to evade duties that help domestic manufacturers compete in the
U.S. and global markets.

We urge you to take action to save Maine jobs and prevent importers from avoiding tariff
rates that protect domestic footwear.

Sincerely,

Senator Troy Jackson, co-chair Representative Peggy Rotundo, co-chair

cc:
Senator Susan M. Collins

Senator Olympia J. Snowe

The Honorable Michael Michaud
The Honorable Chellie M. Pingree



Sen. Troy Jackson, Chair
Sen. Stan Gerzofsky

Sen. Roger Sherman

Rep. Margaret Rotundo, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Malcolm Burson
Michael Roland
Wade Merritt
Linda Pistner

Sarah Adams Bigney
Carla Dickstein
Michael Herz
Michael Hiltz

John Palmer

John L. Patrick
Cynthia Phinney
Paul Volckhausen
Joseph Woodbury

Curtis Bentley, Legislative Analyst

Barbara VanBurgel

STATE OF MAINE

Citizen Trade Policy Commission

To:  The Honorable Olympia Snowe The Honorable Susan Collins
United States Senate United States Senate
154 Russell Senate Office Building 413 Dirksen Senate Office Building
Washington, DC 20515-0001 Washington, DC 20510
The Honorable Michael Michaud The Honorable Chellie Pingree
U. S. House of Representatives U. S. House of Representatives
1724 Longworth House Office Building 1037 Longworth House Office Building
Washington, DC 20515-1902 Washington, D.C. 20515

From: Senator Troy Jackson, co-chair
Representative Peggy Rotundo, co-chair
Maine Citizen Trade Policy Commission
Date: July 9, 2010

Re:  HR 2293/S. 1644, The Public Health Trade Advisory Committee Act

We are writing to ask you to support H.R. 2293/S.1644, the Public Health Trade

Advisory Committee Act that was introduced by Reps. Chris Van Hollen (D-MD) and Lloyd
Doggett (D-TX), and Sen. Debbie Stabenow (D-MI). The legislation amends the Trade Act of
1974 to add a Public Health Advisory Committee on Trade to the Second Tier of the Federal
Trade Advisory Committee System. The provisions of this legislation are consistent with policy
positions the Maine Citizen Trade Policy Commission has voted to support over the years.

In general, the Trade Advisory Committee System helps the President develop U.S. trade policy.
The system has three tiers with the Advisory Committee for Trade Policy and Negotiations on
the top tier and the Industry Trade Advisory Committees on the lowest tier. The proposed new



Public Health Advisory Committee on Trade will enable public health representatives to work
with other advisory committees to express their unique perspectives. Even though global trade
agreements significantly affect public health matters from the price of medication to the
regulations that protect the safety of our food and water supplies, there is an absence of public
health representation on U.S. trade advisory committees. This bill will also pave the way for
greater public health representation on the Advisory Committee for Trade Policy and
Negotiations and the Industry Trade Advisory Committees.

We feel this bill will improve the Trade Advisory Committee system in several ways:

1. It would give public health concerns consideration at the onset of trade agreement formation;
2. It would require greater openness and transparency in the way all of the trade advisory
committees operate. The changes would involve more timely communications among
committees, Congress and the Administration, and hold the Administration accountable for
responding to committees' concerns; and

3. It would be the first Trade Advisory Committee to be exclusively composed of
nongovernmental organizations to provide a more thorough and effective representation of
public interests.

Thank you for attention to this matter and we hope you will support this piece of legislation.


















Sen. Troy Jackson, Chair
Sen. Stan Gerzofsky

Sen. Roger Sherman

Rep. Margaret Rotundo, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Jane Aiudi
Malcolm Burson
Leslie Manning
Wade Merritt
Linda Pistner
Barbara VanBurgel

Sarah Adams Bigney
Carla Dickstein
Michael Hertz
Michael Hiltz

John Palmer

John L. Patrick
Cynthia Phinney
Paul Volckhausen
Joseph Woodbury

Curtis Bentley, Legislative Analyst
Linda Nickerson, Administrative Staff

STATE OF MAINE

Citizen Trade Policy Commission

March 11, 2009

Ambassador Ronald Kirk

United States Trade Representative

Office of the United States Trade Representative
600 17th Street, N.W.

Washington, DC 20508

Dear Ambassador Kirk:

Congratulations on your appointment as the new United States Trade Representative. We, the members
of the Maine Citizen Trade Policy Commission, look forward to working with you. We have enjoyed a
robust exchange of views with your predecessors, and look forward to working closely with you. We
invite you to meet with our Commission at any time convenient to the demands of your new assignment,
as we move forward in establishing a relationship based on the interests of our people, our economy and
our standing in the world. We believe in the power of trade as a tool for promoting economic growth and
enhancing relationships between the United States and its trading partners.

The Citizen Trade Policy Commission was established by the Maine Legislature in 2004 to monitor the
impact of international trade policy on our state. We have members representing the House of
Representatives, the State Senate, the Maine International Trade Center, various state agencies, and
members affiliated with citizen constituencies including small businesses, manufacturers, labor,
environmental organizations, and small farmers.

States and local governments are important partners with private business in the design and
implementation of our nation’s economic development strategies. States and cities have traditionally
acted as the ‘laboratories of democracy’ where different economic policies can be pioneered. Because
trade is a critical part of any successful economic development strategy, and because different states,
cities and towns have needs related to trade and trade policy that are as different from one another as are
the mix of products and services that we export, we seek to add our voices and expertise to this policy
arena.



Since the conclusion of NAFTA and the WTO Uruguay Round, states have been allowed to play only a
limited role in the policy-making process. USTR has expected our support in all matters pertaining to
trade but too often has been unwilling to engage in dialogue with state actors on critical issues of trade
and investment.

With your assistance, we intend to build a more collaborative relationship between the federal
government and the states on trade. By working together, we can preserve our federal system and reach
out for new trade relationships around the world.

In meetings convened with the support of national associations such as the National Governors
Association, the National Association of Attorneys General, and the National Conference of State
Legislatures, officials from the different branches of state and local governments have been meeting in
order to articulate a set of approaches that could assist in the development of a better federal-state
consultative process on trade. As a result of these discussions, in which Maine has played an essential
part, we request your consideration of the following:

The establishment of a Federal-State International Trade Policy Commission, and/or the creation
of a Center on Trade & Federalism, supported by both the federal government and the states,
with adequate personnel and resources to ensure that the major provisions of trade agreements
and disputes that impact on states can be analyzed, and their findings communicated to and
discussed with key state actors on trade.

Changes in the structure and role of USTR trade advisory committees. All state and local
government input has been limited to a single committee, the InterGovernmental Policy Advisory
Committee (IGPAC); the membership of that committee was determined exclusively by USTR
and not by the states themselves. IGPAC was designated few resources and a time line for input
that resulted in no meaningful consultation for states. More than half of all states lack any
representation on IGPAC.

We look forward to discussing with you opportunities for building a collaborative approach to trade that

will strengthen the system of federalism that was part of the genius of our nation’s founders. With
congratulations and very best wishes for success in your new role.

Yours sincerely,

Senator Troy Jackson, Chair Representative Margaret Rotundo, Chair

/In



Michael S. Hiltz
John Palmer
Joseph Woodbury
Paul Volckhausen
Michael Herz
Carla Dickstein
Sarah Adams Bigney
Cynthia Phinney
Jane Aiudi
Malcolm Burson
Barbara VanBurgel
Leslie Manning

Sen. Troy Jackson, Chair
Sen. Dan Gerzofsky

Sen. Roger Sherman

Rep. Margret Rotundo, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Curtis Bentley, Legislative Analyst

STATE OF MAINE

Citizen Trade Policy Commission

To: Senator Olympia J. Snowe

From: Citizen Trade Policy Commission

Date: February 26, 2009

RE: Confirmation hearing of Ron Kirk requests

Dear. Senator Snowe:

The Maine Citizen Trade Policy Commission respectfully requests that you consider
posing the following questions to President Barack Obama’s nominee for United States Trade
Representative, Ron Kirk, during his confirmation hearing on March 3, 2009.

1. How does Mr. Kirk envision the consultation process between the USTR and the states
playing out? What changes, if any, will he make to the current consultation process?

2. Do you intend to create a Deputy of Domestic Relations position and what will be the role of
that position?

3. Is Mr. Kirk familiar with the International Government Policy Advisory Committee’s 2004
Memorandum entitled Recommendations for Improving Federal-State Trade Policy
Coordination? If so, does he intend to create a Federal-state International Trade/Investment
Policy Commission to provide institutional structure for continuous bipartisan consultation about
US federal-state trade policy as recommended in that report?

Thank you for considering our request.







































Sen. Troy Jackson, Chair il Sarah Adams Bigney

Sen. Stan Gerzofsky

Rep. Sharon Anglin Treat

Jane Aiudi
Malcolm Burson
Leslie Manning
Wade Merritt

Carla Dickstein

Sen. Roger Sherman Michael Herz
Rep. Margaret Rotundo, Chair Michael Hiltz
Rep. Jeffery A. Gifford John Palmer

John L. Patrick
Cynthia Phinney
Paul Volckhausen
Joseph Woodbury

Curtis Bentley, Legislative Analyst

Linda Pistner Linda Nickerson, Administrative Staff
Barbara VanBurgel

STATE OF MAINE

Citizen Trade Policy Commission

The Honorable Olympia J. Snowe The Honorable Susan M. Collins
United States Senate United States Senate
154 Russell Senate Office Building 413 Dirksen Senate Office Building
Washington, D.C. 20510 Washington, DC 20510
The Honorable Michael H. Michaud The Honorable Chellie Pingree
United States House of Representatives United States House of Representatives
1724 Longworth House Office Building 1037 Longworth House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

June 3, 2009

Dear Senator Snowe, Senator Collins, Representative Michaud, and Representative Pingree,

The Maine Citizen Trade Policy Commission (commission) voted on May 22, 2009, to
oppose the Panama Free Trade Agreement (Panama FTA). In general, the commission supports
global trade but it has come to our attention that the proposed Panama FTA would have
significant negative impacts on Maine as outlined below.

1. Panama is a known tax-haven for corporations including national financial
institutions that compete directly with Maine’s local banks. Panama’s laws create a system
of banking secrecy and make it comparatively easy for U.S. companies to create subsidiaries
there in order to evade U.S. taxes. According to the U.S. State Department, Panama has more
than 350,000 registered corporations, the second most in the world after Hong Kong and it does
not have a tax transparency treaty with the U.S. As a result, corporations or their subsidiaries
registered in Panama can operate in secrecy and avoid other forms of financial regulations. The



CC:

Senate Homeland Security Committee estimated that tax evasion in offshore havens costs U.S.
taxpayers $100 billion a year.

The Panama tax haven creates an uneven playing field for companies in the U.S. that pay
taxes and abide by the rules. Maine’s local banks are comparatively small and are unlikely to
have subsidiaries registered in Panama putting them at a competitive disadvantage with national
banking institutions that can avail themselves of Panama’s banking laws. We are very concerned
that passing a free trade agreement with Panama will make this problem even worse, further
weakening our local businesses’ and financial institutions’ ability to compete locally and
nationally.

2. The Panama FTA provides foreign-investors special privileges and a private
enforcement system that promotes offshoring and subjects our environmental, zoning,
health and other public interest policies to challenge by foreign investors in foreign
tribunals. The Panama FTA’s investment chapters replicate the language in the Central America
Free Trade Agreement that allow private investors and corporations to directly enforce FTA
foreign-investor rights and privileges by suing governments in foreign tribunals. These FTA
investor-rights terms create additional incentives for U.S. firms to locate their U.S. production
offshore where they can operate under the foreign-investor status of FTA, rather than dealing
with our country’s democratically passed federal, state and local laws and our domestic court
system. Passing the proposed Panama FTA will further compromise our state’s sovereignty and
the authority of Maine’s Legislature to enact laws in the public interest.

We respectfully encourage you to oppose the proposed Panama Free Trade Agreement.

Sincerely,
Troy Jackson Margaret Rotundo
Senate Co-Chair House Co-Chair

Members, Citizen Trade Policy Commission
Governor John E. Baldacci

Senator Elizabeth Mitchell, President
Representative Hannah Pingree, Speaker



Sen. Troy Jackson, Chair .. Sarah Adams Bigney
Sen. Stan Gerzofsky Carla Dickstein

Sen. Roger Sherman Michael Herz
Rep. Margaret Rotundo, Chair Michael Hiltz
Rep. Jeffery A. Gifford John Palmer
Rep. Sharon Anglin Treat John L. Patrick
Cynthia Phinney
Jane Aiudi Paul Volckhausen
Malcolm Burson Joseph Woodbury
Leslie Manning
Wade Merritt Curtis Bentley, Legislative Analyst
Linda Pistner Linda Nickerson, Administrative Staff
Barbara VanBurgel

STATE OF MAINE

Citizen Trade Policy Commission

June 3, 2009

President Barack Obama

The White House

1600 Pennsylvania Avenue NW
Washington, DC 20500

Dear President Obama,

The Citizen Trade Policy Commission (commission) is an ongoing study commission
that was established pursuant to Public Law 2003, chapter 699, in recognition of the need to
establish a state-level mechanism to appropriately assess the impact of international trade
agreements on Maine’s state and local laws, business environment and working conditions. We
are writing to you to express our concerns with the proposed U.S.-European Union settlement in
the World Trade Organization’s (WTQO’s) Internet gambling case brought by Antigua against the
United States.

There have been a number of attempts to site a Liquefied Natural Gas (LNG) facility in
Maine and each effort has generated a great deal of government concern, public protest and press
(as it does in every coastal state where such a facility is proposed) because of potential health,
environmental and safety concerns. While the commission has not taken a position on the siting
of a LNG facility in Maine, we are troubled by the USTR’s proposal to have this sector
committed to the WTO. We strongly support Maine’s ability to regulate the siting and operation
of LNG facilities in Maine without those regulations being subject to WTO challenges in foreign
tribunals where WTO rules, not U.S. law, apply and the basic due process rights provided in our
courts do not exist. We encourage USTR not to submit this service sector under the General
Agreement to Trade and Services (GATS).



We also request that at a minimum, the text of the proposed U.S. commitments be
clarified to ensure that the USTR goal of excluding LNG facilities is actually accomplished in
the commitment text. The most effective way to do so would be to remove the sub-category of
“Bulk storage of liquids or gases” from the U.S. settlement offers in the Antigua gambling case
and to ensure that the sub-category is not included in any offers at WTO.

Thank you for your consideration of this matter and we look forward to a new relationship with
you and the Office of USTR under your leadership.

Sincerely,
Troy Jackson Margaret Rotundo
Senate Co-Chair House Co-Chair

cc: Members of the Citizen Trade Policy Commission
Ambassador Ronald Kirk, United States Trade Representative
Senator Olympia J. Snowe
Senator Susan M. Collins
Representative Michael H. Michaud
Representative Chellie Pingree
Governor John E. Baldacci
Senator Elizabeth Mitchell, President
Representative Hannah Pingree, Speaker



Maine Citizens’ Trade Policy Commission
Vermont Commission on International Trade and State Sovereignty

December 24, 2008

Kay Alison Wilkie

Director for International Policy

NYS Department of Economic Development
30 South Pearl Street

Albany, NY 12245

Dear Kay:

As Chairs, respectively, of trade oversight commissions of two northern New England states, we would
like to express our deep appreciation for the work you have done as Chair of the InterGovernmental
Policy Advisory Committee. The two conference calls you convened in October--for discussions with the
GAO, and with USTR negotiators--were extremely helpful in advancing states' positions on trade policy.

We know that you share many of our concerns about the communications by the Peoples’ Republic of
China to the Vermont and Maryland legislatures related to pending legislation that would regulate toxic
toys and e-waste disposal, and we thank you for creating the opportunity to discuss these issues with
USTR staff.

The PRC’s actions, putting Maryland and Vermont “on notice” as a matter of international trade law, are
perceived as intrusions on the state legislative process, albeit ones that are sanctioned by the TBT
agreement. While the notification issues are important, our primary concern remains the extent to
which trade agreements restrict state legislative authority. China’s notices reference two of the most
powerful restrictions on state legislative authority incorporated into the TBT agreement: (1) the
requirement that technical standards not be more trade restrictive than necessary, and (2) the
presumption that state technical standards ought to conform to international and national standards.
The PRC’s actions are also a matter of concern, as you know, because the TBT notification process and
restrictions on legislative authority are models for some of our trading partners in ongoing WTO
negotiations related to domestic regulation of services.

At a joint meeting conducted on September 19 in Manchester, New Hampshire and conference calls on
October 14 and November 12, the trade policy oversight commissions of Maine, New Hampshire, and
Vermont resolved to work cooperatively to communicate our concerns about the PRC’s action and the
federalism implications of the TBT agreement to the U.S. Trade Representative, the U.S. Secretary of
Commerce, and our congressional delegations.

The state trade policy commissions also resolved to work on this problem in consultation with IGPAC.

We believe that we are close to finalizing something close to a consensus position among the broad-
base of state and local officials in New England regarding the more difficult substantive TBT and
domestic regulation issues, most importantly the necessity test. That consensus position needs to be
effectively communicated to the in-coming Administration and its transition team. We are writing at this
time to ask for your continued help as Chair of IGPAC. We believe that a dialogue with administration
officials concerning some of the issues related to the TBT notification process could be productive.
Third, we have learned that the Department of Commerce is completing a report outlining options on
TBT notification and are very interested in learning about the report when it's finished. Finally, we look
forward to discussing this matter as part of the Trade Policy Leadership Seminar scheduled for early
December in Atlanta, to coincide with NCSL's Fall Forum.



We look forward to consulting with you further and we ask for your guidance in finding the most
effective means of resolving our concerns.

Sincerely,

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair
Maine Citizen Trade Policy Commission

Representative Kathleen Keenan, Co-Chair Senator Virginia Lyons, Co-Chair
Vermont Commission on International Trade and State Sovereignty

Cc: Members, Maine Citizen Trade Policy Commission
Members, New Hampshire Trade Policy Commission
Members, Vermont Commission for International Trade and State Sovereignty



Maine Citizens’ Trade Policy Commission
Vermont Commission on International Trade and State Sovereignty

December 24, 2008

The Honorable Susan Schwab

Office of the United States Trade Representative
600 17" Street N.W.

Washington D.C. 20508

Dear Ambassador Schwab:

We would like to thank you and Senior Director Jeff Weiss for convening an open
conference call with states to discuss the notification process under the Technical Barriers
to Trade agreement. We appreciate the opportunity to engage in a dialogue with your
office on trade issues and the impacts on state governments and legislative authority.

The Peoples’ Republic of China in recent months has complained that bills related to
toxic toys and e-waste disposal introduced respectively in the Maryland and Vermont
legislatures must be “cancelled” or “revised.” China makes these requests based on their
reading of the World Trade Organization Agreement on Technical Barriers to Trade
(TBT), to which the United States is a party.

The PRC’s actions, putting Maryland and Vermont “on notice” as a matter of
international trade law, are intrusions on the state legislative process, albeit ones that are
sanctioned by the TBT agreement. We also understand that interagency consultations are
underway regarding how the United States meets its TBT obligations. We are also
concerned about substantive issues of how this agreement and others may intrude on
areas of regulation traditionally reserved to the states.

At a joint meeting conducted on September 19 in Manchester, New Hampshire and
conference calls on October 14 and November 12, the trade policy oversight
commissions of Maine, New Hampshire, and Vermont resolved to work cooperatively to
communicate our concerns about the PRC’s action and the federalism implications of the
TBT agreement to the U.S. Trade Representative, the U.S. Secretary of Commerce, and
IGPAC.

We are therefore writing at this time to ask for your help in establishing formal
federal/state consultations on the TBT process in the coming year.



We look forward to speaking to you at the earliest opportunity.

Sincerely,

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair
Maine Citizen Trade Policy Commission

Representative Kathleen Keenan, Co-Chair Senator Virginia Lyons, Co-Chair
Vermont Commission on International Trade and State Sovereignty

Cc:  Members, Maine Citizen Trade Policy Commission
Members, New Hampshire Trade Policy Commission
Members, Vermont Commission for International Trade and State Sovereignty
Kay Wilkie, IGPAC

Hon

. Susan Collins, Maine Senator
Hon.
Hon.
Hon.
Hon.
Hon.
Hon.

Olympia Snowe, Maine Senator

Michael Michaud, Maine Congressman
Chellie Pingree, Maine Congresswoman Elect
Patrick Leahy, Vermont Senator

Bernard Sanders, Vermont Senator

Peter Welch, Vermont Congressman



Sen. Margaret Rotundo, Chair
Sen. Bruce Bryant

Sen. Kevin L. Raye

Rep. John L. Patrick, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Curtis Bentley, Legislative Analyst
Judy Gopaul, Policy Assistant

STATE OF MAINE

Citizen Trade Policy Commission

March 24, 2008

Perry Newman
John Palmer

Matt Schlobohm
Paul Volckhausen
Peter N. Connell
Carla Dickstein
Sarah Adams Bigney
Elsie Flemings
Cynthia Phinney
Jane Aiudi
Malcolm Burson
Barbara VanBurgel
Leslie Manning

The Honorable Olympia J. Snowe
United States Senate

154 Russell Senate Office Building
Washington, D.C. 20510

VIA FACSIMILE & U.S.MAIL
Facsimile: 202-224-1946

The Honorable Michael H. Michaud
United States House of Representatives
1724 Longworth House Office Building
Washington, D.C. 20515

VIA FACSIMILE & U.S.MAIL
Facsimile: 202-225-2943

The Honorable Susan M. Collins
United State Senate

413 Dirksen Senate Office Building
Washington, D.C. 20510

VIA FACSIMILE & U.S. MAIL
Facsimile: 202-224-2693

The Honorable Thomas H. Allen
United States House of Representative
1127 Longworth House Office Building
Washington, D.C. 20515

VIA FACSIMILE & U.S.MAIL
Facsimile: 202-225-5590

RE: Colombia Free Trade Agreement

Dear Senator Snowe, Senator Collins, Representative Michaud, and Representative Allen,

The Maine Citizen Trade Policy Commission (commission) voted unanimously, on
February 21, 2008, to oppose the U.S.-Colombia Free Trade Agreement (Colombia FTA). In
general, the commission supports global trade but in light of testimony we received from Maine
citizens at the February 21 public hearing and after careful consideration of the Colombia FTA
provisions, it is evident to the commission that the Colombia FTA is unfavorable for the people

of Maine, the U.S., and Colombia.



In 2005, in anticipation of the pending Central American Free Trade Agreement
(CAFTA), the commission established the following criteria for trade agreements. The
commission believes that trade agreements should:

e Promote and strengthen basic human rights, labor rights, and environmental protections;
and raise standards in developing countries in order to prevent a “race to the bottom”
which hurts Maine businesses, workers, and communities;

e Safeguard local and state lawmaking authority and level the playing field for small
businesses in Maine and elsewhere;

e Guard against the unintended consequence of impeding access to basic human services
such as education, healthcare, energy, and water; and

e Be negotiated in a public and transparent manner.

Although the Colombia FTA was designed to strengthen Colombia’s civil society and to
open its markets to economic opportunities with the U.S., we believe that it does not meet the
above standards for a free trade agreement, and will result in an overall negative impact on our
economies, our environment, and on working conditions.

Unfortunately, many of the flawed provisions in the North American Free Trade Agreement
(NAFTA), which does not meet the commission’s standards for a trade agreement, are also
contained in the Colombia Agreement.

The Colombia FTA would continue to expand investor rights of foreign corporations by
allowing them to challenge democratically established laws. This can force countries and states
to weaken their environmental, labor and public health laws, among others, to avoid the potential
of costly litigation thereby giving foreign corporations undue influence in shaping domestic
public policy. The commission has established opposition to these investor-state rights and
continues to oppose this infringement on state sovereignty.

At our recent public hearing, we repeatedly heard testimony expressing concerns over
Colombia’s human rights record. It was stated that more union leaders are murdered in
Colombia than the rest of the world combined. These human rights violations are alarming and
are grounds to reject the Colombia FTA.

Another specific concern raised at the public hearing regarding the Colombia FTA is the
removal of the floor bans on basic agricultural crops that are currently in place to protect small
farmers from bankruptcy. Leaders in the Andean region have warned that these agricultural
rules would displace thousands of small farmers — as we saw in Mexico after the passage of
NAFTA. The loss of farming jobs in Colombia will likely push many families into the migration
flow. Colombia is the top producer of cocaine representing 2/3 of the world supply. If this FTA
were ratified, it would displace thousands of Colombian peasant farmers, which could lead to
increased coca production and violence.



On behalf of the citizens of Maine, the Maine Citizen Trade Policy Commission urges
you to oppose the Colombia Free Trade Agreement. The commission has stated many times in
the past that we support international trade because we recognize the multitude of benefits that
can be derived from global trade. We cannot support the adoption of the Colombia FTA,
because it absolutely fails to promote fair trade and sustainable economic growth in the U.S. and
abroad, and adoption of its provisions would send the message to the world that cheap labor, no
matter what the social costs, should be rewarded.

Sincerely,

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair

CC: Governor John E. Baldacci



Sen. Margaret Rotundo, Chair
Sen. Bruce Bryant

Sen. Kevin L. Raye

Rep. John L. Patrick, Chair
Rep. Jeffery A. Gifford

Rep. Sharon Anglin Treat

Perry Newman
John Palmer

Matt Schlobohm
Paul Volckhausen
Peter N. Connell
Carla Dickstein
Sarah Adams Bigney
Elsie Flemings
Cynthia Phinney
Jane Aiudi
Malcolm Burson
Barbara VanBurgel
Leslie Manning

Curtis Bentley, Legislative Analyst
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STATE OF MAINE

Citizen Trade Policy Commission

April 22, 2008

Ambassador Susan C. Schwab

United States Trade Representative VIA FACSIMILE:(202) 395-3692
Office of the Unites States Trade Representative & U.S. MAIL

600 17" Street N.W.
Washington, DC 20508

Re: Requesting information on USTR and WTO Procedures
Dear Ambassador Schwab:

The Maine Citizens Trade Policy Commission (commission), established by the Maine
Legislature and charged with monitoring and analyzing the impact of trade agreements on the
State of Maine, requests information about the process by which the U.S. federal government
informs the World Trade Organization (WTO) of impending state legislation.

This issue came to our attention after the People’s Republic of China (PRC) challenged
legislation proposed by Maryland (House Bill 8) to regulate lead in toys and other products
likely to be handled by children. We were alarmed by the fact that the PRC appeared to be
applying pressure on the Maryland General Assembly to not pass this law. The commission
members feel this is an absolutely unwarranted intrusion into the decision-making processes of
states.

China’s complaint raises several questions regarding the procedure by which the U.S. notifies the
WTO about pending state legislation. In particular, the commission requests information
regarding: 1) what agency/entity within the U.S. federal government is responsible for notifying
WTO member nations of state legislation; 2) how often or how routinely such notification
occurs; and 3) what mechanism or process is used to monitor state legislation.



Finally, we seek information as to why the WTO was notified of impending state legislation. We
fully understand that the federal government has a requirement to notify the WTO of new
legislation passed at federal or state levels. But given that thousands of proposed bills are
advanced through state legislatures in any given year, of which only a fraction are eventually
passed into law, it seems unusual that China would have been notified about a bill prior to its
consideration in the General Assembly. This raises questions about possible ‘selective
notification’, as well as unwarranted intrusion by foreign interests into state lawmaking practices.

In addition, Maryland House Bill 8 has brought to our attention the fact that, unlike other WTO
agreements, the Technical Barriers to Trade (TBT) does not have a ‘general exception’ regarding
“the protection of human life and health.” The commission is very concerned that the right of a
sovereign state government to enact legislation to protect the life and health of its citizens is
being challenged under this WTO agreement.

This is of significant concern because it is the role of the state government to protect the health
and safety of our citizens. Maine citizens are alarmed that products, especially children’s toys,
contain harmful toxins like lead that put consumers and workers at risk, and indeed Maine is
considering legislation not dissimilar to that proposed in the state of Maryland. We are aware of
several other states in a similar position, and are very concerned about how those efforts may be
impacted by statements or complaints issued by foreign governments, such as the PRC’s
complaint regarding Maryland’s House Bill 8.

The commission will hold their next general meeting on May 16", 2008, at 10:00 a.m. and would
like to extend an invitation to you to participate in this discussion, via phone link, at this meeting.

The commission would appreciate a written response to our inquiry from your office by May 9",
2008. Thank you for your help with this matter and we look forward to your response.

Sincerely,

Senator Margaret R. Rotundo, Co-Chair Representative John L. Patrick, Co-Chair

CC: Senator Susan Collins
Senator Olympia Snowe
Representative Michael Michaud
Representative Tom Allen






Senator Margaret Rotundo
Representative John L. Patrick
Page Two

The WTO notification system normally calls for us to notify proposed agency regulations rather
than federal or state legislative proposals. U.S. notifications occur quite routinely; last year, we
notified more than 100 proposed measures to the WTO. The National Institute of Standards and
Technology (NIST), which provides U.S. notifications, monitors the U.S. Federal Register on a
daily basis for proposed federal agency measures, and an electronic database for proposed state
measures. We learned several months ago that our notifications had inadvertently included
certain state legislative proposals. We have since asked NIST to ensure that it is not
inadvertently notifying state legislative proposals in the future.

Thank you again for your letter. Please contact our office if you have any other questions.

Regards,

Assistant U’rade Representative
For Intergovernmental Affairs and Public Liaison

cc: Senator Susan Collins
Senator Olympia Snowe



Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair ' Representative John Patrick, Co-Chair

June 6, 2008

Christopher Melly, Director, Services Trade Negotiations
Daniel Watson, Director, Services Trade Negotiations
Office of the United States Trade Representative

600 17th Street, N.W.

Washington, DC 20508

Dear Mr. Melly and Mr. Watson:
Y

We are writing to you on behalf of the Maine Citizens Trade Policy Commission. The
Commission is a public body created by an act of the Maine Legislature to examine both the
economic opportunities for the State of Maine provided by the expanding number of trade
agreements to which the U.S. is party, and also the possible impacts of new trade disciplines on
U.S. federalism, particularly as they pertain to Maine’s ability to regulate in the public interest.
With this in mind, the Commission has taken a particular interest in the on-going negotiations
pertaining to the General Agreement on Trade in Services (GATS). We are writing to you today
to update our June 16, 2006 letter regarding GATS negotiation to address recent developments
by the Working Party on Domestic Regulations (WPDR) regarding proposed disciplines for U.S.
commitments under GATS. ‘

1. Negotiations on “domestic regulation” in the WTO’s Working Party on Domestic
Regulation. The WPDR has been asked to develop binding rules for implementation of GATS
Article V1.4, to ensure that regulations are “not more burdensome than necessary to ensure the
quality of the service.” We have previously expressed our concerns that the creation of a test of
“burdensomeness” or “necessity” could shift the standard for regulation away from the
constitutionally-protected “rational basis test” to one which is far more restrictive of state
authority. We have also have communicated our concern that limiting regulations to those
necessary to “ensure the quality of the service” would preclude a whole range of non-
discriminatory policies that seek to protect broader public interest in relation to the provision of
that service. We are pleased to see that the text of the WPDR Chair’s fourth draft does not
contain the “necessity test” language. We greatly appreciate you efforts to remove that language
from the latest draft of proposed disciplines. However, as cited above, GATS Article V1.4 still
contains the “necessity test” language and we are concerned that unless the text of the proposed
disciplines contains language that essentially “turns off” the existing “necessity test” language in
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GATS it may still be the overall purpose of the disciplines.

We are extremely concerned about the deletion of deference to sub-federal policy objectives as
legitimate exercises of the “right to regulate.” The Chair’s second draft included both national
and subnational objectives within the right to regulate, but the third and fourth drafts reverted to
only national objectives. This deletion could restrict the ability of states to adopt standards that
may be different than those advanced at the federal level. The restriction of this ability is
entirely unacceptable and strikes at the heart of U.S. federalism. On this and subsequent points,
we support the recommendations and analysis submitted to you by the Intergovernmental Policy
Advisory Committee (IGPAC).

With these concerns in mind, we urge USTR to:

» Continue to reject any proposal brought before the WPDR for consideration that would
include a “necessity test,” and include text that would ensure that existing language in
GATS Article V1.4 would not be interpreted to be the overall purpose of the proposed
disciplines. This will confirm the prerogative of legislative bodies to make the final
determination of what measures are ‘“necessary” or “relevant”.

= Preserve fully the rights of states to regulate all aspects of a service, by seeking the
broadest possible definition of what regulatory measures relate to the “quality of the
service,” including the external impact of a service on people, cominerce or the
environment.

= Reject references to “national policy objectives,” or insert the following language:
“National policy objectives include objectives identified at national or sub-national
levels.”

= Continue to safeguard state oversight of professional licensing procedures and use of
education/qualification requirements. We sincerely appreciate USTR’s efforts in
removing some of the problematic language from the WPDR Chair’s third draft regarding
professional licensing protocol.

2. Impacts of new GATS sectoral commitments on the ability of Maine to regulate the siting
and construction of a Liquid Natural Gas (LNG) facility. As you know, there are several entities
seeking a license from the Federal Energy Regulatory Commission (FERC) to develop on- or
off-shore LNG facilities in the State of Maine. At least one of those entities includes foreign
ownership. In the 2005 Energy Policy Act, Congress gave FERC authority to license LNG
facility siting, while explicitly preserving state authority to review applications to site coastal
facilities. The FERC describes this on its website as having preserved a “virtual veto” power for
states. At the same time, however, foreign LNG suppliers have already complained (explicitly in
the case of California) that the dual federal-state LNG regulatory oversight system is overly
burdensome.

With this in mind, we wish to therefore remind USTR that:

=  Maine has requested a carve-out from any new GATS sectoral disciplines, including
those pertaining to bulk storage of fuels and pipeline transportation of fuels—both of
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which would be part of any coastal LNG facility.

» States worked actively with their Congressional delegations to preserve state regulatory
authority on LNG siting decisions in the 2005 Energy Policy Act, and would therefore
take a dim view of any “end-around” of state authority through commitments on
GATS—including new rules on domestic regulation that impose tests regarding whether
particular regulations are “relevant to the supply of the services,” a discipline that
remains in the Chair’s fourth draft. As you know, LNG terminals raise concerns that go
well beyond the quality of natural gas services. States are concerned about coastal zone
management issues that include security, environmental, commercial, scenic, historic,
and recreational impact of facility siting and operations.

»  We understand that while the commitment on storage facilities is still pending, USTR has
officially offered this sector as part of a proposed Internet gambling case settlement with
the nation of Antigua. We note that this settlement is not just about trade with Antigua;
the new commitments will extend to all WTO nations. While Antigua wants gambling
access, the settlement focuses on other sectors of interest to the European Commission,
Japan and Canada. We understand that consultations have also included Australia, which
has significant LNG interests in the U.S. market. We have serious reservations about this
offer because it appears to be tantamount to an “end-around” of state authority to regulate
the siting of storage facilities.

3. USTR’s continued failure to address concerns raised in previous letters from the Maine
Citizens Trade Policy Commission. The lack of meaningful consultation regarding proposed
new GATS commitments led us to conclude that it would be most prudent for Maine to seek a
carve-out from new GATS commitments until such time as the Commission—which includes
representatives from both houses of the Maine Legislature and a number of executive branch
agencies, plus the Maine State Point of Contact with USTR—has had an opportunity to study the
potential impacts of such new commitments on Maine’s regulatory authority. For example, in
addition to storage, the proposed settlement of the Internet gambling case involves research and
development, a sector in which states have extensive tax incentives and regulations that affect
service suppliers. Given the lack of consultation with states on USTR’s decision to include bulk
storage of fuels and research and development in the Internet gambling settlement, we believe
our request for a carve-out from new GATS commitments is more urgent than ever and we re-
assert that request here.

The members of the Maine Citizens Trade Policy Commission request that USTR
negotiating staff brief members of the Commission regarding current negotiations in the
WPDR particularly USTR’s position on the WPDR Chair’s fourth draft of proposed
disciplines, USTR’s settiement offer of disciplines that encompass bulk fuel storage
facilities in the Antigua gambling case, and any other issues pertaining to GATS “domestic
regulation” rules or new sectoral commitments.

We appreciate the opportunity to raise these concerns with you and look forward to your earliest

possible reply. If you would prefer to reply by telephone, we are happy to arrange a conference
call. With very best wishes.
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Senator Margaret Rotundo Représentative John Patrick
Co-Chair Co-Chair
cc: Tiffany M. Moore, Assistant USTR, Intergovernmental Affairs and Public Liaison

Patrick Kilbride, Director of Intergovernmental Affairs and Public Liaison
Maine’s Congressional Delegation

Coastal States Organization

Kay Wilkie, Chair, Intergovernmental Policy Advisory Committee
William Pound, Director, National Conference of State Legislatures
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JOINT RESOLUTION MEMORIALIZING THE MAINE DELEGATION, THE
CONGRESS OF THE UNITED STATES AND THE PRESIDENT TO SAFEGUARD
THE STATE’S ROLE IN INTERNATIONAL TRADE AGREEMENTS

WHEREAS, the State of Maine strongly supports international trade when fair rules of trade are
in place, and seeks to be an active participant in the global economy; and

WHEREAS, the State of Maine seeks to maximize the benefits and minimize any negative
impacts of international trade; and

WHEREAS, existing trade agreements have impacts which extend significantly beyond the
bounds of traditional trade matters such as tariffs and quotas, and can undermine Maine’s
constitutionally guaranteed authority to protect the public health, safety and welfare, and
regulatory authority; and

WHEREAS, a succession of federal trade negotiators from both political parties over the years
have failed to operate in a transparent manner and have failed to meaningfully consult with states
on the far-reaching impact of trade agreements on State and local laws, even when binding the
State of Maine to the terms of these agreements; and

WHEREAS, existing trade agreements have not done enough to ensure a level playing field for
Maine workers and businesses, or to include meaningful human rights, labor, and environmental
standards, which hurts Maine businesses, workers, and communities; and

WHEREAS, the negative impact of existing trade agreements on the State’s constitutionally
guaranteed authority to protect the public health, safety and welfare, and regulatory authority has
occurred in part because U.S. trade policy has been formulated and implemented under the Trade
Promotion Authority (Fast Track) process; and

WHEREAS, Trade Promotion Authority (Fast Track) eliminates vital checks and balances
established in the U.S. Constitution by broadly delegating to the Executive Branch authority
reserved for Congress to set the terms of international trade; and

WHEREAS, Trade Promotion Authority (Fast Track) circumvents normal congressional review
and amendment committee procedures, limits debate to 20 hours total, forbids any floor
amendments to the implementing legislation that is presented to Congress, and generally creates
a non-transparent trade policymaking process; and

WHEREAS, Trade Promotion Authority (Fast Track) is not necessary for negotiating trade
agreements, as demonstrated by the existence of scores of trade agreements, including major
pacts such as the agreements administered by the WTO, implemented without use of Fast Track;
and

WHEREAS, the current grant of Trade Promotion Authority (Fast Track) expires in July 2007;
now, therefore be it

Approved by Citizen Trade Policy Commission 3/8/2007 Prepared by Office of Policy and Legal Analysis



RESOLVED: That the State of Maine respectfully requests that the United States Congress
create a replacement for the Trade Promotion Authority (Fast Track) system so that U.S. trade
agreements are developed and implemented using a more democratic and inclusive mechanism
that entails meaningful consultation with states: and be it further

RESOLVED: That the State of Maine respectfully requests that the United States Congress
fully fund and support export promotion programs and Trade Adjustment Assistance programs:
and be it further

RESOLVED: That copies of this Joint Resolution be immediately transmitted to Senator
Olympia Snowe, Senator Susan Collins, Representative Michael Michaud, and Representative
Tom Allen and be copied to the Honorable George W. Bush, President of the United States;
Ambassador Susan Schwab, United States Trade Representative; the President of the United
States Senate; and the Speaker of the House of Representatives.

Approved by Citizen Trade Policy Commission 3/8/2007 Prepared by Office of Policy and Legal Analysis



Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair

STATE OF MAINE
June 22, 2006

Ingrid V. Mithem, Director
Industry Trade Advisory Center
U.S. Department of Commerce

14™ and Constitution Avenue, NW.
Room 4043

Washington, DC 20230

Dear Ms. Mitchem:

The Secretary of Commerce and the United States Trade Representative have sought
nominations for the appointment of a public health or health care community representative to
the Industry Trade Advisory Committee on Chemicals, Pharmaceuticals, Health/Science
Products and Services (“ITAC 3”) and the Industry Trade Advisory Committee on Intellectual
Property Rights (“ITAC 15”). Previously the National Legislative Association on Prescription
Drugs Prices ((“NLARXx”) nominated Sharon Treat to be a representative for ITAC 15. We join
NLARX in strongly supporting the nomination of Sharon Treat for either ITAC 3 or ITAC 15.

The Citizen Trade Policy Commission was established by the Maine Legislature to assess
and monitor the legal, policy and economic impacts of international trade agreements at the state
and local levels. As part of our work, healthcare is an important focus area and Ms. Treat has
proved to be an invaluable resource in our efforts to analyze the impact of trade agreement on
Maine’s unique healthcare system. Ms. Treat, an attorney and former college administrator and
state legislator, is nationally recognized as a leader on public health and pharmaceutical policy
issues, and also has expertise specific to trade policy and pharmaceutical access and
affordability.

CTPC believes that Ms. Treat can provide the USTR with important input from the
public health and health care community that will greatly assist the USTR in developing sound
U.S. trade policy. As a result of organizing national conferences on pharmaceutical policy for
state policymakers, Ms. Treat is familiar with the status of healthcare and healthcare policies in
many states. Additionally, she will bring outstanding academic and legal expertise to benefit the
committee. We urge the Department of Commerce and the USTR to appoint Ms. Sharon Treat
to serve on ITAC 3 and/or ITAC 15.
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Thank you for considering our recommendations

Sincerely,

Margaret Rotundo John Patrick
Senate Co-Chair House Co-Chair
cc: Maine’s Congressional Delegation

Governor John E. Baldacci

Steven Rowe, Attorney General

Members, Citizen Trade Policy Commission

Alan Stearns, Senior Policy Advisor, Office of the Governor
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Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair

June 16, 2006

Christopher Melly, Director, Services Trade Negotiations
Daniel Watson, Director, Services Trade Negotiations
Office of the United States Trade Representative

600 17th Street, N.W.

Washington, DC 20508

Dear Mr. Melly and Mr. Watson:

We are writing to you on behalf of the Maine Citizens Trade Policy Commission. The
Commission is a public body created by an act of the Maine Legislature to examine both the
economic opportunities for the State of Maine provided by the expanding number of trade
agreements to which the U.S. is party, and also the possible impacts of new trade disciplines on
U.S. federalism, particularly as they pertain to Maine’s ability to regulate in the public interest.
With this in mind, the Commission has taken a particular interest in current negotiations
pertaining to the General Agreement on Trade in Services. We are writing today out of concern
about three matters pertaining to current GATS negotiations:

1. Negotiations on “domestic regulation’ in the WTO’s Working Party on Domestic
Regulation. The WPDR has been asked to develop binding rules for implementation of GATS
Article V1.4, to ensure that regulations are “not more burdensome than necessary to ensure the
quality of the service.” We have previously expressed our concerns that the creation of a test of
“burdensomeness” or “necessity” could shift the standard for regula-tion away from the
constitutionally-protected “rational basis test” to one which is far more restrictive of state
authority. We also have communicated our concern that limiting regulations to those necessary
to “ensure the quality of the service” would preclude a whole range of non-discriminatory
policies that seek to protect broader public interest in relation to the provision of that service.
Recent proposals circulated in the Working Party on Domestic Regulation have also expressed
hostility to sub-federal regulatory authority by noting that regulations must relate to “national
policy objectives,” thereby restricting the ability of states to adopt standards that may be
different than those advanced at the federal level. This ability, of course, is at the heart of U.S.
federalism.

With these concerns in mind, we urge USTR to:
= Reject any proposal brought before the WPDR for consideration that would include a
“necessity test,” and/ or include language that would confirm the prerogative of
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legislative bodies to make the final determination of what constitutes “necessity” or
“relates to” standard.

= |n our view, any adoption of a “necessity” or “relates to” standard makes it essential that
the U.S. Schedule of Commitments be modified so as to note a horizontal limit on
commitments so that, for purposes of Domestic Regulation rules, legislative bodies retain
final authority regarding what constitutes “necessity” or a “relates to” standard.

= Preserve fully the rights of states to regulate all aspects of a service, by seeking the
broadest possible definition of what regulatory measures relate to the “quality of the
service.”

= Reject references to “national policy objectives,” or modify this language to include
“national and sub-national policy objectives.”

= Safeguard state oversight of professional licensing procedures and use of
education/qualification requirements. We look forward to working with USTR and the
appropriate authorities in Maine who develop and implement licensing procedures and
examinations to develop the appropriate safeguards.

2. Impacts of new GATS sectoral commitments on the ability of Maine to regulate the siting
and construction of a Liquid Natural Gas (LNG) facility. As you are no doubt aware, currently
there are several entities seeking a license from the Federal Energy Regulatory Commission
(FERC) to develop on- or off-shore LNG facilities in the State of Maine. At least one of those
entities includes foreign ownership. In the 2005 Energy Policy Act, Congress gave FERC
authority to license LNG facility siting, while explicitly preserving state authority to review
applications to site coastal facilities. The FERC describes this on its website as having preserved
a “virtual veto” power for states. At the same time, however, foreign LNG suppliers have
already complained (explicitly in the case of California) that the dual federal-state LNG
regulatory oversight system is overly burdensome.

We wish to therefore remind USTR that:

= Maine has requested a carve-out from any new GATS sectoral disciplines, including
those pertaining to bulk storage of fuels and pipeline transportation of fuels—both of
which would be part of any coastal LNG facility.

= States worked actively with their Congressional delegations to preserve state regulatory
authority on LNG siting decisions in the 2005 Energy Policy Act, and would therefore
take a dim view of any “end-around” of state authority through commitments on
GATS—including new rules on domestic regulation that imposed tests regarding whether
particular regulations were “related to the quality of the service.”

3. USTR’s continued failure to address concerns raised in previous letters from the Maine
Citizens Trade Policy Commission. The lack of meaningful consultation regarding proposed
new GATS commitments led us to conclude that it would be most prudent for Maine to seek a
carve-out from new GATS commitments until such time as the Commission—which includes
representatives from all three branches of government, plus the Maine State Point of Contact
with USTR—nhas had an opportunity to study the potential impacts of such new commitments on
Maine’s regulatory authority.

Given impending deadlines for completion of modalities in the WTO Doha Round negotiations,
and given the June 19" meeting of the Working Party on Domestic Regulation—for which the
Chair has indicated that he hopes to forward a *“consolidated text” to the General Council on
Services regarding Domestic Regulation disciplines-- the members of the Maine Citizens
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Trade Policy Commission request that USTR negotiating staff brief members of the
Commission regarding current negotiations in the WPDR, the content of any texts
emerging from the Working Party, and any other issues pertaining to GATS “domestic
regulation” rules or new sectoral commitments, as soon as is practicable following the June
19" meeting.

We appreciate the opportunity to raise these concerns with you and look forward to your earliest
possible reply. With very best wishes.

Sincerely,
Senator Margaret Rotundo Representative John Patrick
Co-Chair Co-Chair

cc: Tiffany M. Moore, Assistant USTR, Intergovernmental Affairs and Public Liaison
Christina Sevilla, Director, Intergovernmental Affairs
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Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair
June 2, 2005

The Honorable Olympia J. Snowe The Honorable Susan M. Collins

United States Senate United States Senate

154 Russell Senate Office Building 154 Russell Senate Office Building

Washington, D.C. 20510-1903 Washington, D.C. 20510-1903

The Honorable Thomas H. Allen The Honorable Michael H. Michaud

United States House of Representatives United States House of Representatives

1717 Longworth House Office Building 437 Cannon House Office Building

Washington, D.C 20515 Washington, D.C 20515

Dear Senator Snowe, Senator Collins, Congressman Allen and Congressman Michaud:

The Citizen Trade Policy Commission adopted the following statement unanimously on May 27,
2005. The Commission was established by the Maine Legidature in 2004 to assess and monitor
the legal and economic impacts of trade agreements on state and local laws, working conditions
and the business environment; to provide a mechanism for citizens and Legidators to voice their
concerns and recommendations; and to make policy recommendations designed to protect
Maine's jobs, business environment and laws from any negative impact of trade agreements. The
Commission includes Legislators from at |east two political parties and citizens representing a
wide variety of Maine constituencies impacted by trade. (See attached Commission membership
list)

Statement on Dominican Republic-Central America-United States Free
Trade Agreement (DR-CAFTA)

The Maine Citizen Trade Policy Commission supports international trade. Countriesimprove
overall economic welfare by producing those goods at which they are relatively efficient, while
trading for the rest. Trade can improve productivity, lower the price of consumer goods, and
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increase consumer selection, potentially benefiting both workers and consumers. Larger global
markets for Maine products can help maximize the benefits of trade for Maine workers and
consumers.

However, in recent years trade agreements such as the North American Free Trade Agreement
have created both winners and losers. That has been apparent in Maine, with scores of closed
factories, thousands of jobs lost to the surge of imports, and many communities struggling to
survive. Globalization may be inevitable, but the details of any trade agreement are not.
Because the rules of globalization reach far beyond border measures such as tariffs and quotas,
potentially impacting every realm of public policy, the details of atrade agreement should be
publicly accessible and critically examined before we decide whether or not to support it. Public
scrutiny will strengthen, not undermine, globalization.

The Maine Citizen Trade Policy Commission believes that trade agreements should:

e Promote and strengthen basic human rights, labor rights, and environmental protections, and
raise standards in developing countries in order to prevent a“race to the bottom” which hurts
Maine businesses, workers, and communities.

e Safeguard local and state lawmaking authority and level the playing field for small
businessesin Maine and elsewhere.

e Guard against the unintended consequence of impeding access to basic human services such
as education, healthcare, energy, and water.

e Benegotiated in a public and transparent manner.

DR-CAFTA does not meet our standards for an acceptabl e trade agreement for several reasons.
We are particularly concerned with DR-CAFTA’ s impacts on our state sovereignty and labor
standards across the region. During two public hearings on DR-CAFTA held in Bangor and
Portland over the past several months, we heard citizen testimony that ranged widely in scope,
but was overwhelmingly opposed to DR-CAFTA. People worried about economic issues such as
outsourcing, labor standards, and impacts on small businesses, but also voiced concerns about
the possibility of maintaining and creating policies pertaining to public services, environmental
protection, prescription drugs, municipal zoning, and social security. Many people also spoke
about DR-CAFTA’simpact on Central America’ s small farmers, many of whom would be
forced to abandon their land for factory work in sweatshop conditions in their own countries or
emigrate to the United States. Others were concerned that there is no avenue for meaningful
public input in trade negotiations. Many people urged the Commission to take a stand against
DR-CAFTA and recommend that Maine's Congressional delegation votes against it. For a
summary of the public hearings, please see: http://www.state.me.us/legis/opla/citpol .htm

Based on our own analysis of DR-CAFTA and the concerns of the citizens and constituencies we
represent, we urge you to actively work against the passage of DR-CAFTA. At atimewhen
several Maine communities may be facing dramatic job loss and disruption as aresult of
proposed military base closures, we would only compound our problems with a trade agreement
that will diminish opportunities for those who need them the most. While Maine can make its
voice heard on the question of military base closures and possibly influence the final decision,
DR-CAFTA has been created through a process that completely excludes citizens and elected
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representatives from meaningful participation, and contributes to the lack of trust and confidence
that citizens have about trade agreements.

Higher quality trade agreements that meet the Commission standards require state and citizen
discussion of trade policy and an avenue for our concerns to be heard in trade negotiations.

Maine joins many other states in requesting regular and meaningful consultation with the United
States Trade Representative office to correct the democracy deficit in trade negotiations. We are
deeply appreciative of the role Maine' s Congressional delegation has played in fighting for fair
trade agreements that promote the interests of Maine workers, businesses, and communities. We
look forward to working with you to develop a new trade negotiation process that is democratic
and transparent, and accountable to the diverse voices and interestsin Maine.

Sincerely,
Senator Margaret Rotundo Representative John Patrick
Co-Chair Co-Chair

Cc:  Rob Portman, Ambassador, United States Trade Representative
Governor John E. Baldacci
Members, Citizen Trade Policy Commission
Alan Stearns, Senior Policy Advisor, Office of the Governor
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Appendix

The following sections on “Democracy and Sovereignty Issues, “ “Labor and Small Business
Issues,” “Impact on Central America and Consequences for Maine,” and “Process of Trade
Negotiations’ contain our analysis and concerns about DR-CAFTA. The Appendix should not
be read as an exhaustive analysis or a comprehensive view of the DR-CAFTA issues relevant for
Maine.

Democracy and Sovereignty Issues

International trade agreements such as CAFTA, NAFTA, and GATS would make it possible for
global corporations to override local controls on development, zoning and planning. Such
agreements may also be used to override local and state environmental regulations, as well as
national labor and safety standards.

-- Valerie Carter, Ph.D., CTPC Public Hearing, Bangor, February 3, 2005

DR-CAFTA’s Chapter 11 (Cross-Border Trade in Services) could weaken Maine' s regulatory
authority. Like the General Agreement on Tradein Services (GATYS), it requires signatories to
ensure “conformity of all laws, regulations, and administrative procedures’ to the agreements
(Agreement Establishing the WTO, Article XVI: 4). Thus, when a country commits a specific
service sector to DR-CAFTA rulesit must conform its domestic policy —including laws,
regulations, administrative decisions, and even unwritten practices maintained by all levels of
government: central, regional, and local — to the requirements of the trade agreement. The rules
also apply to non-governmental authoritiesin exercise of power delegated by governments,
including professional associations, boards of hospitals, schools, universities, and standard-
setting bodies (CAFTA, Article 11.1.2). Furthermore, while only those services explicitly
committed are covered by DR-CAFTA’srules, DR-CAFTA’s scopeistied to the scope of
GATS, and GATS mandates continuous rounds of renegotiation to increase liberalization of
trade in services and pressure countries to remove exceptions to GATS rules and commit ever
more service areas to the Agreement. As GATS expands, so will regional trade agreements, such
as DR-CAFTA.

The expansion of GATS rules may also impact future interpretations of DR-CAFTA provisions.
A World Trade Organization working group on domestic regulations is currently working on
new “disciplines’ on domestic regulations that may include a*“ necessity test” and alist of
“legitimate objectives’ that would be used to assess the level of trade-restrictiveness of a
government measure. If and when finalized, the GATS disciplines would be directly imported
into DR-CAFTA according to DR-CAFTA Article 11.8 (3). Professional licensing, qualification
requirements, and technical standards governing hospitals, nursing homes, physicians, nurses, or
HMOs that ensure the quality of healthcare delivery may have to face necessity tests. Currently,
the United States has committed to necessity tests for accounting, engineering, and architecture
that may become a precedent for other sectors, including healthcare. The domestic regulation
rule can ultimately be used to challenge the federalist system of separate state laws that promotes
diversity and encourages states to act as “laboratories of democracy.” A challenger could claim
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that a state law is more burdensome than necessary if there are less stringent laws in other states
with similar conditions.

Investment Rules

[NAFTA’s Chapter 11 provisions] have raised serious problems with the ability of state and
local governments to take constitutional actions to protect public welfare and the environment.
These provisions compensate disappointed investors from other countries under a vague
standard that is potentially much more expansive than that available for domestic investors who
claim a regulatory taking in our courts. In effect, these provisions may require government to
pay foreign investors for the right to enforce its environmental regulations.

-- Maine Attorney General Steven Rowe, August 25, 2002

As a state that values clean air, clean water and clean energy, Maine often leads the country in
enacting progressive environmental laws. For example, during the last session, the Maine
legislature passed "An Act to Protect Human Health by Reducing Exposure to Arsenic."” This law
speeds the phase-out of arsenic treated lumber. Arsenic is known to cause cancer, and children
are exposed to it when they play on jungle gyms and decks built with arsenic-treated lumber. The
Maine Bureau of Health found health risks from arsenic in pressure-treated lumber were just as
high as the risks from exposure to arsenic in drinking water. Under NAFTA, it's possible that a
Canadian corporation that produces arsenic-treated lumber could sue the U.S. over the Maine
ban because of lost market share.

-- Maureen Drouin, Northeast Regional Representative, Sierra Club, CTPC Public

Hearing, Bangor, February 3, 2005

Modeled on NAFTA'’s Chapter 11 investor-state dispute resolution mechanism, DR-CAFTA’s
Chapter 10 investment rules give aforeign investor the right to seek monetary compensation for
afedera, state, or local regulatory action the company alleges to be either adirect or indirect
expropriation of their profits. Because these investment rules include more expansive property
rights than the United States Constitution grants domestic businesses, DR-CAFTA’s Chapter 10
appears to violate the “no greater rights” for foreign investors mandate included in the 2002
Trade Promotion Act.

DR-CAFTA Chapter 10 in effect redefines public regulation as a government “taking” of private
property that requires compensation to the owner, just as when a government takes private land
for ahighway or park and has to pay itsfair market value. Because DR-CAFTA Chapter 10
includes broad standings language, allowing a domestic corporation with substantial business
interests in another party to use the investor-state dispute resolution mechanism to challenge a
domestic law, a Central American subsidiary of aU.S. company could potentially use DR-
CAFTA to challenge Maine laws it considers to be “tantamount to expropriation.”

For example, a casino based in a DR-CAFTA member country, or with substantial business
interest inaDR-CAFTA member country, could challenge state restrictions on gambling. In the
recent GATS gambling case against the United States brought by Antigua and Barbuda, the
World Trade Organization Appellate Body ruled that the United States had made a GATS
commitment to open up all forms of gambling to international competition, but did allow for the
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United States to use the GATS Article XX “public morals exceptions’ to defend certain
restrictions on gambling. However, DR-CAFTA’s Chapter 10 does not provide for a public
morals exception. The State of Maine maintains strict limits on “games of chance” and gambling
via electronic video machines that appear to violate DR-CAFTA Market Access rules that
prohibit quantitative limits on, and exclusive suppliers of, committed services.! These limits and
Maine' s future ability to regulate gambling appear to be at risk in the event of a challenge under
Chapter 10 of DR-CAFTA?

Access to Public Services

Do trade treaties like CAFTA and the North American Free Trade Agreement (NAFTA) and the
General Agreement on Trade in Services (the GATS) make Social Security privatization a one-
way street? Could they 'lock-in' even partial privatization forever? It is important to note that
these questions are not partisan ones. Whether or not one supports the proposed privatization of
Social Security makes little difference in this discussion. What this Commission deals with and
what makes the Commission so important is asking the question, "How might these trade
agreements affect us in our day to day lives?" That is something I think we can all get behind.

-- Alexander Aman, CTPC Public Hearing, Bangor, February 3, 2005

Expansion of DR-CAFTA rulesto cover traditional public services such as water, sewer,
environmental protection and education could require extension of public subsidiesto foreign
private competitors. DR-CAFTA’ s national treatment rule requires governments to allow foreign
service providers to compete on equal terms with local public providers for taxpayer funds. For
example, aforeign corporation bidding to provide water delivery servicesin aMaine
municipality must be given the same favorabl e treatment as the public agency that traditionally
has provided the service, including public funding and access to infrastructure. The low bidder
wins. Theresult could be privatization of water delivery services. Privatization would be a one-
way street. Once a public service has been opened to free trade, the price for closing the market
to foreign access is to pay the investors what they would have made had it remained open.

! See Title 17, Chapter 14 Games of Chance, available at:

http://janus.state.me.us/| egis/statutes/1 7/titl el 7chl14secO.html and http://www.gambling-law-us.com/State-
Laws/Maine/

2 Thank you to Martha Spiess for providing testimony to the Commission on the WTO United States— Gambling
decision’simplications for regulation of gambling in Maine. See“Upping the Ante: What does the final WTO U.S.-
Gambling decision mean for the democratic regulation of gambling in Maine?’ submitted to CTPC Public Hearing,
Portland, April 19, 2005. The Commission also heard testimony on the possibility of Maine' s sustainable water
withdrawal practices being challenged by aforeign investor. The testimony included an international trade lawyer’s
analysis of the agreement between the State of Maine and Great Spring Waters of America Inc., operating as Poland
Springs. The lawyer noted that this Agreement “is subject to these international [trade] agreements,” and that “if a
conflict arises between the provisions of the Agreement and those of international trade law, the latter would
prevail,” possibly threatening democratic control over water in Maine. However, Poland Spring would only be able
to use DR-CAFTA's investor-state dispute resolution mechanism if it, or its parent company Nestle, had resident
statusin a Dr-CAFTA country. Seetestimony by Marga Huntington, “Protecting Maine Water from International
Trade Treaties,” and Steven Shrybman, “Re: Spring Water Use Agreement and License,” submitted to CTPC Public
Hearing, Portland, April 19, 2005.
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Proponents of current services rules argue that public services are excluded from GATS and DR-
CAFTA’s Chapter 11 since the rules do not apply to “services supplied in exercise of
governmental authority,” which it defines as services supplied “neither on acommercial basis,
nor in competition with one or more service providers’ (CAFTA, Article 11.1.6). On the other
hand, when a government does act on acommercial basis (e.g., charges afee for the service
provided) or in competition with other service suppliers, its activities are to be treated like those
of any other private supplier. Maine provides few services exclusively on a non-commercial
basis.

Whether or not to privatize is a debate we should have publicly, and a decision we should make
democratically. Unless public services are clearly and unambiguously excluded from DR-
CAFTA, the Agreement could deprive us of the right to make these decisions, in effect forcing
the transformation of public services into tradable commodities.

Government Purchasing Rules

In Governor Baldacci's State of the State address, he talked about how The State of Maine

now purchases 40% of its electricity from Maine's own renewable power resources; that

they heat state office buildings with biodiesel, and that they are improving the fuel economy

of the State fleet by purchasing more hybrids and smaller vehicles. According to the Governor,

these energy savings steps have saved the State $776,000 in transportation fuel costs and

reduced state government greenhouse gas emissions by 8% just in the past two years. Under

CAFTA, these preferences could be considered inappropriate trade barriers and challenged.
-- Maureen Drouin, Northeast Regional Representative, Sierra Club, CTPC Public
Hearing, Bangor, February 3, 2005

Government procurement rulesin DR-CAFTA Chapter 9 limit the use of non-economic criteria
for government purchasing, depriving the public control over the use of public funds, and
diminishing the value of government procurement as a public policy tool. The rules may conflict
with Maine policies, initiatives, and preferences such as:

e Recycled paper and fuel efficient cars, because technical specifications must be limited to
“performance requirements;”

e Products made in non-sweatshop conditions, because supplier qualifications must be limited
to their “legal, technical and financia abilities’ to fulfill a procurement and may not include
criteriarelated to the methods of production;

e |n-state suppliers, because our trading partners suppliers must be accorded treatment “no
lessfavorable’ than the “most favorable treatment” we give to domestic suppliers; and

e Banning state contractors from shipping jobs overseas, because contractor conditions to
“encourage local development” are forbidden.

While the State of Maine has opted, at thistime, not to allow USTR to offer Maine' s government
procurement market to DR-CAFTA parties and would not need to adhere to its government
procurement rules, it is also of concern that federal government procurement policies would have
to conform to DR-CAFTA’s Chapter 9 rules. Unless changed through DR-CAFTA
implementing legislation or exempted in the Agreement, such policies as Buy Americalaws and
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the prohibition of federal acquisition of products produced by forced or indentured child labor
(by Executive Order 13126) could be subject to challenge.

Labor and Small Business Issues

“[The] differences between the rights of business and the rights of labor are enormous [in
CAFTA]. When injuries happen to commercial or business interests, countries are severely
punished through trade sanctions that are equal to the original injury. These can be enormous.
For example, Europe is currently in the position of levying $4 billion in trade sanctions against
theU.S. Fines for labor rights violations are miniscule in comparison, as they are capped at $15
million. Worse yet, the violator gets to pay itself! Though this fine is supposed to be used to help
the country correct the violation of labor rights, there is nothing in the agreement to prevent a
country from paying itself a fine, then shifting money from one budget to another and so
effectively side-stepping the intent of the fine.”

-- Jack McKay, President, Greater Bangor Area Central Labor Council, CTPC Public

Hearing, Bangor, February 3, 2005

I am willing to compete with any worker in the world for labor... But | do not want to compete
with children who are forced to beg for their existence when they lose vital body parts. | do not
want to compete with companies that are allowed to pollute the air and water to gain a price
advantage. Give us trade agreements with level playing fields... and Maine will compete and
survive. We will have a shoe industry, garment manufacture, a growing paper industry, family
farms and a place for my business too. Then Maine will truly be "the way life should be.”

-- Allyn Beecher, Owner, Monroe Millworks, CTPC Public Hearing, Bangor, February 3,

2005

Export processing zones, where maquila factories operate and mostly women 15-25 years old
provide cheap labor under poor conditions, are already prevalent throughout Central America
These zones would expand dramatically under DR-CAFTA. Widely acknowledged human
rights abuses in these zones include non-enforcement of health, safety, and labor regulations,
hostility toward union organizing, excessive working hours, and dangerous working
environments. Human rights monitors such as the U.S. State Department, the International
Labor Organization, and Human Rights Watch have recognized that labor law enforcement in
many Central American countries is inadequate.

While DR-CAFTA should require national |abor laws to meet International Labor Organization
core standards, such as the right to organize unions (“freedom of association”) and bargain
collectively, its Article 16.1 calls on parties to “strive to ensure” such standards, only requiring
that parties enforce their existing labor laws. However even this requirement is compromised by:

e Article 16.2.1(b), which gives each party “the right to exercise discretion with respect to
investigatory, prosecutorial, regulatory, and compliance matters and to make decisions
regarding the allocation of resources to enforcement with respect to other labor matters
determined to have higher priorities.” Thus parties can decide to not enforce key portions of
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their existing labor law by allocating resources elsewhere. Article 16.6.7 ensures that any
such decision not become the subject of an arbitral (dispute resolution) panel.

e Article 16.2.2, which does not prohibit a country from weakening its existing labor law
protectionsin order to attract investment. The article only says that countries “shall strive to
ensure” that they do not do so. Article 16.6.7 ensures that any such weakening of labor law
not become the subject of an arbitral panel.

e Article 20.17, which does not allow DR-CAFTA arbitral panelsto suspend parties' tariff
benefits when they violate DR-CAFTA’ s labor provisions. |f aparty violated DR-CAFTA’s
commercial provisions, such asthe intellectual property rights rules or market accessrules, it
could face trade sanctions under article 20.16. But even if a country systematically refused
to enforce its own labor laws, it would only face fines, capped at $15 million annually as
long as the violation continues. Because tariff benefits can only be suspended if a party fails
to pay afine, not because it fails to address a violation, there is no way to compel
remediation. A country can choose to pay afineindefinitely and enjoy DR-CAFTA benefits
while systematically failing to enforce its own labor laws. Furthermore, the fines would be
given back to the violating country “for appropriate labor ... initiatives, including efforts to
improve or enhance labor ... law enforcement.” However, DR-CAFTA does not prohibit a
violating party from simultaneously redirecting existing funds away from labor law
enforcement. Thus the net result of labor law violations could be zero.

It isimportant to note that DR-CAFTA is a step backward from existing trade related labor
protections in the region. Currently, the General System of Preferences and the Caribbean Basin
Initiative directly condition market access on respect for International Labor Organization core
standards. The credible threat of reduced trade benefitsis responsible for most significant labor
reformsin Central America over the last two decades. CAFTA would destroy the only proven
effective meansto raising the bar for workersin the Americas.

Central Americaisalready avery small export market. The largest market, the Dominican
Republic, is equivalent to Bakersfield, California; the smallest, Nicaraguais equivalent to
Lawrence, Kansas. Portland’ s market size islarger than Honduras, fifth on the list, and Bangor’s
islarger than Nicaragua's.® The region asawhole is Maine's 13" largest trading partner; the
region without the Dominican Republic is Maine's 29" largest trading partner.* The weak labor
standardsin DR-CAFTA will do nothing to increase the significance of this export market for
Maine businesses. Export production workersin Central America— that is, those workers whose
wages and living standards could be directly impacted by trade agreements — usually earn no
more than legal minimum wages which are barely sufficient to meet the basic food requirements
of afamily, let alone other basic needs. Tying trade benefits to payment of non-poverty wages,
or even median wages for the country of manufacture, would be one way to increase the market
size of thisregion, potentially benefiting Maine export businesses. However, DR-CAFTA’s
labor provisions will only accelerate the race to the bottom, depriving Maine businesses of the
potential benefits of atrade agreement with stronger |abor standards.

3 Seer http://www.usmayors.org/metroeconomies/0703/metroecon _appendix_0703.pdf and
http://www.americaneconomicalert.org/view_art.asp?Prod_1D=1921
4 Source: Maine International Trade Center
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Impact on Central America and Consequences for Maine

“When we lived in the village [of Carasque, El Salvador] it soon became apparent that ... the
majority of Salvadorans are not entrepreneurs looking for a low tariff environment for exporting
their products. They are subsistence farmers who grow corn, rice, and beans to feed their
families, and try to sell their extra at market to buy other staple items, shoes and medicines. For
these people free trade agreements like CAFTA mean freedom for them to compete with
subsidized agribusinesses from the U.S., which have driven the price they can get for their corn
lower than their cost to produce it, even if one discounts their labor as entirely free.”

-- Katherine Kates, Bangor-El Salvador Sister City Project, PICA, CTPC Public Hearing,

Bangor, February 3, 2005

As all trade agreements, DR-CAFTA will create both winners and losers.  In Central America,
the beneficiaries of DR-CAFTA arelikely to be large importers of foodstuffs and manufactured
goods, bankers and other financial groups that mediate the investments of foreign corporations,
owners and devel opers of free-trade zone assembly plants, those who profit from the sale of
public government services to private businesses, and those who profit from selling these
servicesto their countrymen. These groups belong to the wealthiest sectors of Central American
society.

The large majority of the population, small subsistence farmers, will face aflood of imported
U.S. agricultural products that may destroy their livelihoods.®> Under DR-CAFTA over half of
current U.S. farm exports to Central America would become duty free immediately, including
cotton, wheat, soybeans, certain fruits and vegetables, and processed food products. Other
agricultural products have a gradual tariff phase-out schedule, with up to 20 years for products
such asrice and dairy. Tariffson yellow corn, akey subsistence crop and source of income for
many Central American farming communities, would be completely phased out in 15 years,
down from the current high of 45 percent tariffs.® The consequences for small farmerswill be
hunger, disruption of families and communities, and exploitation in sweatshops or a dangerous
trek north. In the terms of the U.S. Congressional Research Service: “...countries dependent on
small subsistence farms require time to accommodate the structural adjustment taking place as
their economies transition toward larger farms, manufacturing, and services.””

This“structural adjustment” in Central Americawill have consequences for the United States
and Maine. Increasing the cheap labor supply for manufacturing in Central Americawill
contribute to downward pressure on wages and work-related benefits in the region and increase
competitive pressures on Maine businesses that now provide wages adequate for Maine workers
and families.

° See“DR-CAFTA & Agriculture: Will the campesinos survive?,” Oxfam America, March, 2004,
http://ww.oxfamamerica.org/pdfs/cafta_ag_brief0404.pdf.

® The source for all figuresin this section is the United States Department of Agriculture, Foreign Agricultural
Service, United States-Central America-Dominican Republic Free Trade Agreement Commodity Fact Sheets, March
2005.

" Hornbeck, J.F., “The U.S.-Central America Free Trade Agreement (CAFTA): Challenges for Sub-Regional
Integration,” Congressional Research Service Report for Congress, June 1, 2004.
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Furthermore, when small independent farms are squeezed out of markets and small farmers are
pushed off their land by giant agribusinesses, and when export-oriented economies stimulated by
free trade agreements fail to create enough new good jobs to replace all those that are eliminated,
the pressure to migrate legally or illegally increases. Unauthorized immigration from Mexico to
the United States increased sharply after NAFTA’ s implementation, more than doubling between
1990 and 2000, as more than 1.5 million Mexican peasant farmers were forced to abandon their
land.? Similarly, DR-CAFTA islikely to increase immigration to the United States from Central
America.® Immigrant workers in the United States, especially those with illegal status, face
numerous challenges including low-paying jobs, discrimination, exploitation, inadequate access
to social services, and limited legal rights, challenges that are exacerbated for those immigrants
that do not have legal status. Thisissue was brought to light in Maine in September 2002, when
14 loggers from Honduras and Guatemal a perished as their van, traveling at an unsafe speed,
dlipped off a one-lane bridge into the Allagash River. The immigrants were coffee growers and
rural workersin their home countries; in Maine they were planting and harvesting pine trees
destined for paper mills. Desperate to pay off large loans to recruiters who brought them to the
United States and to send remittances back home to their families, the loggers were speeding to
extend the working day. Their employer had been cited numerous times by the Department of
Labor’s Wage and Hour Division for unpaid overtime work, and has now lost its license to
operate for failing to ensure the safety of workers.

Process of Trade Negotiations

As a citizen who helped to make this Commission possible | ask you to insert Maine's human
voice in those [trade] negotiations wherever possible. Specifically, please investigate
and raise questions about whether Maine people really benefit by having health care, including
state healthcare services, covered under any specific trade agreement. Will Maine citizens
benefit? Will doctors, nurses, and healthcare providers in general benefit? Will businesses and
working people benefit? Will children benefit?

-- Dr. Sara Stalman, CTPC Public Hearing, Bangor, February 3, 2005

Given the far-reaching consequences of DR-CAFTA for state regulatory authority and state
policies, the non-transparent and undemocratic trade negotiation processis particularly
troublesome. The only formal mechanism for public input into trade negotiations is the United
States Trade Representative’' s Trade Advisory Committee (TAC) system. The system consists of
27 advisory committees that overwhelmingly represent commercial interests: 22 of the 27
committees are industry and agribusiness oriented, with membership consisting primarily of the
largest business interests in each sector. Only one committee, the Inter-Governmental Policy
Advisory Committee (IGPAC) represents state interests and is well represented by state policy

8 Another Americas is Possible: The Impact of NAFTA on the U.S. Latino Community and Lessons for Future
Trade Agreements,” August 2004, Labor Council for Latin American Advancement and Public Citizen's Global
Trade Watch.

° Already, an estimated 500 Salvadorans |eave the country every day, bound for the United States. According to a
recent Salvadoran newspaper poll, one fifth of the population claimsto have plansto leave for the United States this
year. See: Estrada, Erick and Iraheta, Boris. “Altaemigracion de los salvadorefios.” La Prensa Gréphica,

March 6, 2005. http://www.laprensagrafica.com/dpt15/Noticias/06032005/141033.asp
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makers. While USTR consults regularly with industry advisory committees that frequently draft
key sections of the trade agreements, IGPAC has very limited influence.*°

Furthermore, the TAC system disallows public debate and participation. TAC members must
keep all information regarding pending agreements and TAC discussions confidential until after
the agreement issigned. Ironically, the security clearance that public officials must submit to in
order to become members of IGPAC means that they are forbidden to disclose the draft texts of
negotiated agreements, preventing those with the most complete and up-to-date information from
using that information to inform the public dialogue. USTR itself is not subject to the Freedom
of Information Act or the Administrative Procedures Act. Consequently, no records exist of
TAC discussions, how often committees meet, who testifies before USTR, what they say, and
how it impacts the drafting of the text."* And Congress, operating under the constraints of “fast
track” or the President’ s Trade Promotion Authority, islimited to 20 hours of debate on trade
agreements and a straight up or down vote. Congress cannot modify an agreement, but must
reject it entirely to have it modified.

We are concerned that the policy making process for DR-CAFTA has suffered from these
problems, that the agreement has been crafted without the benefit of full public discussion and
participation, and that the voices and interests of Maine workers, businesses, and citizens are not
adequately reflected in it. Maine's Congressional delegation has frequently been in the forefront
of debates on trade, globalization, and the reach of federal trade negotiating authority. We deeply
appreciate the time and attention that the delegation has devoted to these questions so integral to
our economy and democracy. At this point, the low level of disclosure and public discussion
regarding the United States trade negotiating agenda, and USTR's weak accountability
necessitate areview of USTR's negotiating mandate and federal-state consultation mechanisms.
We urge you to continue to exercise leadership in Congress to help defeat DR-CAFTA and work
with us to ensure that the process for future trade agreement negotiations is democratic and
transparent, and reflects the diverse interests and concerns of Maine workers, businesses, and
citizens.

19 Gerbasi, Jennifer and Warner, Mildred, “Is There a Democratic Deficit in the Free Trade Agreements?’ Public
Management, March 2004.
2 pid.

Maine Citizen Trade Policy Commission Statement on DR-CAFTA, Page 12



Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair

MEMORANDUM

July 5, 2005

The Honorable Olympia J. Snowe The Honorable Susan M. Collins
United States Senate United States Senate
154 Russell Senate Office Building 154 Russell Senate Office Building
Washington, D.C. 20510-1903 Washington, D.C. 20510-1903
The Honorable Thomas H. Allen The Honorable Michael H. Michaud
United States House of Representatives United States House of Representatives
1717 Longworth House Office Building 437 Cannon House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Senator Snowe, Senator Collins, Congressman Allen and Congressman Michaud:

The Maine Citizen Trade Policy Commission writes to seek your assistance in obtaining
information from the United States Trade Representative (“USTR”) regarding the federal
government’ s intentions to commit Maine state laws to comply with the World Trade
Organization’s General Agreement on Trade in Services (GATS).

Asyou know, while the United States Constitution places the regulation of trade with
foreign countries within the prerogative of the federal government, primary responsibility for
protecting public health, welfare and safety is left to the states. It has become increasingly clear
to us that the GATS has the potential to undercut traditional areas of state authority. Thus, we
view it as crucia that the federal government seek Maine' s prior informed consent before
agreeing to proposals in negotiations to expand the GATS that would bind state and local
governments to conform their laws and practices to the terms of the pact.

Unfortunately, the USTR'’ s efforts to date to seek the input and consent of states have
been lessthanideal. On May 3, 2005, the USTR issued a memo to the State Points of Contact
(SPOCs) providing summaries of additional service sectors that were under consideration for
inclusion in the updated United States GATS submission, and giving states the opportunity to



comment on whether the proposed submission accurately reflected existing state laws or
regulations in the identified service sectors. The USTR gave the states until May 26, 2005, to
respond to the memo.

On May 27, 2005, the Commission responded by faxed letter asking USTR to carve out
all Maine State and local government actions from the new GATS offer until such time as there
had been full opportunity to review and analyze the language of the proposed commitments. A
copy of the Commission’s |etter is attached. We have not received aresponse to thisletter. The
U.S. offer was submitted to the WTO on May 31, 2005, and it appears that Maine was not carved
out of the GATS offer.

The Commission’s staff member wastold, informally, by a staff person at USTR that
Maine' s request to be carved out of the current GATS offer was not honored because it arrived at
USTR one day beyond the May 26, 2005, deadline, and because it did not come from the
Governor’s office. If thisreport is correct, it istroubling for two reasons. First, timely response
to the USTR'’ s request was made difficult by the shortness of time as well as the dearth of
information provided to the states. In our responding letter, we pointed out that the tight
deadline made it difficult to respond, and that we needed more information to analyze the
request. Moreover, May 26 was an arbitrary deadline. Thereal deadline, in terms of the process
of offers, wasMay 31. The U.S. had not yet made its GATS offer when it received Maine's
request and could have carved out Maine measures from the offer had they been willing to do so.

Second, the USTR’ s alleged refusal to honor the commitment because it did not come
from the Governor’s office relies on aformality that is not based in law or policy. In practice,
the USTR communicates with the State of Maine through the Single Point of Contact system.
Maine's Single Point of Contact, Richard Coyle, as director of the Maine International Trade
Center, isamember of our Commission. At aminimum, upon receiving the Commission’s
letter, the USTR should have contacted the Commission, Mr. Coyle, or the Governor’s office, to
discuss Maine' s response to the offer. The USTR’sfailure to respond or inform the State of
Maine regarding the status of its services commitments leaves us in an untenable position of
uncertainty.

All of this points out problems that are inherent in the current system of consultation with
the states on international trade issues. The USTR has demonstrated a failure to communicate
openly and in atimely fashion with an appropriate range of contactsin the states. There are no
formal guidelines or protocols for engaging in discussions with the USTR. The USTR’sfailure
to institute apolicy for consistent, uniform, and substantive communication with the states has
resulted in confusion and lack of understanding on both sides. In an effort to resolve issues
relating to this most recent failure of communication, and in a continuing effort to strengthen and
clarify the system for communicating with USTR in future, we would appreciate your assistance
in receiving answers to the following questions:

. On what basis did USTR refuse to honor the Commission’ s request that Maine be
carved out of the May 31, 2005 GATS offer?



. What will be the USTR’s protocol for communicating with States for the
remainder of the GATS negotiations, including both market access negotiations
and negotiation of new GATS rules such as disciplines on domestic regul ation?

. How will USTR address the common complaint that states are not given enough
time or information to evaluate requests for comment? Will USTR honor Maine,
and other states', requests that they be given more time and information necessary
to evaluate the requests for services commitments as they arise?

. The May 31, 2005 offer states, “The United States reserves the right to withdraw,
modify, or reduce this offer, in whole or in part, at any time prior to the
conclusion of the negotiations.” Asthe U.S. negotiating position is still malleable,
what will the USTR do to work with Maine to withdraw service sectors that have
already been offered or committed in previous rounds of negotiations if we have
major concerns about potential future impacts that such commitments may have
on the enforcement of state laws and regulations?

Thank you for your attention and anticipated assistance in obtaining answers to our
guestions from the USTR. We admire and rely on your leadership in reviewing trade agreements
and pressing for fair treatment for the people of Maine. We appreciate your willingness to listen
to our concerns regarding the negotiation of the GATS.

Sincerely, Sincerely,
Senator Margaret Rotundo Representative John Patrick
Co-Chair Co-Chair



Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair

MEMORANDUM

July 27, 2006

The Honorable Olympia J. Snowe The Honorable Susan M. Collins
United States Senate United States Senate
154 Russell Senate Office Building 154 Russell Senate Office Building
Washington, D.C. 20510-1903 Washington, D.C. 20510-1903
The Honorable Thomas H. Allen The Honorable Michael H. Michaud
United States House of Representatives United States House of Representatives
1717 Longworth House Office Building 437 Cannon House Office Building
Washington, D.C. 20515 Washington, D.C. 20515

Dear Senator Snowe, Senator Collins, Congressman Allen and Congressman Michaud:

The Maine Citizen Trade Policy Commission writes to express our concerns about recent
developments regarding the negotiations taking place in the GATS Working Party on Domestic
Regulations (WPDR). The WPDR’s mandate is to develop binding international rules for
implementing Article V1.4 of the GATS, which calls for services regulation to be “no more
burdensome than necessary...to ensure the quality of the service.” As we understand it, the
WPDR negotiations are unaffected by the overall collapse of the Doha Development Round
negotiations, because the WPDR mandate was part of the previous (Uruguay) round of trade
talks. Because the Uruguay Round has already been ratified by Congress, U.S. trade negotiators
have asserted the right to complete and adopt binding international rules on domestic regulation
and apply them to all levels of government.

As you are aware, on July 10, 2006, the WPDR Chairman'’s "consolidated text" for
proposed rules was released in Geneva. The Chairman created a "streamlined" text that tried to
note major points of agreement, as well as different Options (#1, #2, #3, etc.) based on different
proposals submitted by parties to the negotiations where interpretations/preferences differed. On



July 13, 2006, the multi-state Working Group on Services met by conference call to discuss the
implications of this text. While there are no formal mentions of "necessity tests" there are still
some problems with "relates to" tests, and other language that the Chairman adopted from
different proposals.

We are deeply concerned on two levels about the phrase in the Chairman’s consolidated
text, “not more trade restrictive than required to fulfill national policy objectives.” First, it
appears to be a “back-door” attempt to impose operational necessity tests on regulation. We
understand that the United States has continued to oppose necessity tests and consequently,
USTR should argue strenuously against the language of “not more trade restrictive than
required...”

Second, the Citizen Trade Policy Commission requests, in the strongest possible terms,
that you oppose and urge USTR to oppose language in the Chairman’s text that calls for services
to meet “national policy objectives.” At a minimum, it needs to be clarified in the body of the
text that national policy objectives are also defined with reference to sub-federal (state and local)
policy objectives. Moreover, we recommend that the language of “domestic policy objectives”
be used instead of “national policy objectives.” Since these discussions are taking place in the
“Working Party on Domestic Regulation,” we see no reason why the phrase “domestic
regulation” should not suffice. In addition, we urge a specific note in the text to clarify that
“domestic regulation” in this context refers to actions taken at all levels of government.

The ability of states to play their “laboratory of democracy” role should remain
unhindered. A “national policy objective” test is intrinsically hostile to such innovation, and its
prominent use in “Objectives” and “General Provisions” in the Chairman’s text—and its absence
in the list of “Definitions”--is deeply troubling. Maine is one of several states to have expressed
concerns about the possible restrictions on sub-federal government regulatory authority and
administrative discretion resulting from proposed language in the WPDR text. We ask you to
communicate our concerns to USTR negotiators and work to ensure that the language of the
WPDR rules does not constrain state action.

Thank you for your willingness to listen to our concerns and consider our
recommendations.

Sincerely, Sincerely,
Senator Margaret Rotundo Representative John Patrick
Co-Chair Co-Chair



Maine Citizen Trade Policy Commission

Senator Margaret Rotundo, Co-Chair Representative John Patrick, Co-Chair
MEMORANDUM
May 27, 2005

Mr. Christopher A. Padilla

Assistant U.S Trade Representative

For Intergovernmental Affairs and Public Liaison
1724 F. Street, N.W.

Washington, DC 20006

Dear Mr. Padilla:

We are writing regarding your May 3, 2005 memo to the State Points of Contact (SPOCs) and
the Intergovernmental Policy Advisory Committee (IGPAC) asking for comments regarding
ongoing negotiations at the World Trade Organization (WTO) on the General Agreement on
Tradein Services (GATS). A copy of this memo was recently shared with us by our SPOC.

This memo raises several concerns for us, both in terms of the process used to consult with the
State of Maine and the substance of the WTO GATS negotiations.

While our SPOC made your request available viathe Maine International Trade Center website,
we are concerned that the timeframe to consult with the necessary parties is unreasonably short.
As representatives of our state have communicated to your office in the past, our current practice
isto make decisions regarding whether or not to bind state laws to the rules of international trade
agreements with the input of representatives from multiple branches of government, as well as
the public. We are al'so concerned that we need more information to adequately evaluate your
request.

We ask that the USTR provide Governor Baldacci and members of the Maine Citizen Trade
Policy Commission with the proposed schedule of commitments as it would appear in the
agreement - including which modes of delivery are proposed to be bound in which service sector,
and to what specific levels of commitment. Aswe cannot make an informed decision with the
information and timeline given, we also request that the USTR carve out all Maine state and

local government actions from the new GATS offer slated to be tabled by May 31, 2005 until
such time as we have the opportunity to review and analyze the language of the proposed
commitments.
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Thank you in anticipation for your timely response. We look forward to working with you to
resolve our concerns in atimeframe relevant to the current negotiations.

Sincerely,

Senator Margaret Rotundo Representative John Patrick
Co-Chair Co-Chair

cC: Governor John E. Baldacci

Alan Stearns, Senior Policy Advisor to Governor Baldacci
Members, Citizen Trade Policy Commission
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